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ANNEX 1: PROCEDURAL INFORMATIO N
1. Lead DG, Decide Planning/CWP references

DG Migration and Home affairs (DG HOME) is the lead DG for this fitredeck, given that
all Legal Migration Directives being evaluated are managed by the unit HOME.B.1 "Legal
migration and integration". Theddide Agenda planning reference is 2016/HOME/199.

2. Organisation and timing

Chronology

10.6.2016: T Inter-service group meeting
1.9.2016: Launch Roadmap for consultation
1.12.2016: Start of main support study
19.1.2017: ¥ Inter-service steering group
19.619.9.2017: Open public consultation
26.6.2017: % Inter-service Steering group meeting
29.9.2017: RSB upstream meeting

20.1.2018: ¥ Inter-service Steering group meeting
25.9.2018: ¥ Inter-service Steering group meeting
14.11.2018: Regulatory Scrutiny Board meeting

Inter -service steering Group

An Inter-service steering Group was estaldighin May 2016, with the following DGs
participating actively: AGRI, CLIMA, CNCT, EAC, ECFIN, EEAS, EMPL, ESTAT,
GROW, JUST, LS, MOVE, RTD, JRC, SANTE, SG, TRADE.

The focus of the ISG meetings were:

T 1° meeting (10.6.2016): Consultation on draft Roadmap and draft Terms of reference
for the study
2" meeting (19.1.2017)Consultation on the inception report.
3" meeting (26.6.2017): Consultation on th®idterim report (revised version), in
particularthe external coherence aspects and the preliminary analysis of key issues
and gaps.
1 4™ meeting (22.01.2018): Consultation on the draft Staff working document and the
draft final report of the main study.
1 5" meeting (25.9.2018) Consultation on the Sy@Qreement on Quality Checklist for
the main study, final meeting of ISG before the RSB submission.

T
T

In addition, written consultations with ISG were carried out:

1 Summer of 2016: on the revised Roadmap, the Terms of reference of the main study in

the, and for the supporting study on Trade in services (with DG TRADE).

 May and July 2017: second major written consultation on thevised interim report
focusing onthe external intervention logic as well as the preliminary issue analysis
carried out as well as the questionnaire of the Open public consultation.
December 2017 to January 2018 : on the draft annexes for task | of the ICF study
March 2018: on the finalrdft ICF Report and complete set of annexes.
September 2018: Written consultation final draft SWD and annexes, prior to final ISG.
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3. Exceptions to the better regulation guidelines

This fitness check (including the Roadmap and the study) were initiated according to the
previous Better Regulation Guidelines as in force as of 2016. Nevertheless, attempts have
been made to ensure compliance with the Better Regulation Guidelines dppisaid July

2017.

The main exceptions were that not all Directives were included in the evaluation of the
criteria effectiveness and efficiency. The reason for this is their recent application (deadline
for transposition end 2016) and at the time offitmess check evaluation, insufficient data is
available on their implementation.

In addition, the quantification of the effectiveness and efficiency of the Directives, which has
suffered from a serious shortage of relevant economic dat20p8e statiics and detailed
information of the preexisting status of the national migration management systems was
found to be scarce.

4. Consultation of the RSB

A first upstream meeting took place on 29.9.2017. The RSB highlighted the need for
triangulation of eviégnce, to makes sure the analysis is not just a comparative legal analysis,
that the evaluation should be transparent.

The main RSB meeting took place on 14.11.2018, and the following changes were carried out
on the basis of the recommendations:

RSB recormendations Subsequent modifications of the SWD

(1) The report does not adequately situate thg Section 1(context and scope of the evaluation) has beg
fitness check in the evolving overall policy amended to better reflect the overall policy context for
context for migration migration in the reference period and its evolution,
including clarifications of magnitude of the legal migrati
flows covered by the fitnes$heck compared to other
migration flows (mainly asylum, irregular and visa).

(2) The conclusions do not fully reflect the Conclusions (section 6) have been amended to more
analysis. The report also does not sufficiently| clearly identify priority issues and better link them to the
clearly identify priority issues findings. Further coherence between the analysis and |
conclusions is ensured throughout the document.

(1) The report should do more to map the legi The delineation of the scope of the legislation subject t
migration policy area in the current ovitra this fithess check compared to other ratgn policies and
migration policy context. The context has other migration flows is better explained (section 1). In
shifted significantly since many rules were firg particular the differenceé and the interactionwith other
put in place. The report should better illustratq related policies (especially short stay visas, asylum,
the magnitudes of the various policy dimensiq irregular migration is clarified.

by presenting key figures, i.e. the number of | The number of migrants enieg for legal migration

legal migrants dnject to schemes, evolution in| purposes are presented together with data on irregular
the number of legal migrants, number or shar| border crossing, return decision, number of visas for sh
of legal migrants moving cross border in the | stay issued and number of asylum application. These
EU. It would justify better the scope of the numbers are not comparable with each other, but this ¢
fitness check by clarifying the context and thg enablesan estimation of the magnitude of the flows
priority questions that the analysis wilform. | considered under this fitness check.

It should better describe the evolution of grow The increased importance of the Directives in terms of

and competitiveness as a priority for legal contributing to growth and competitiveness is better

migration in the single market and Schengen| explained (section 2.1, intervention logic). The objectivg

context. relatedto growth and competitiveness is better framed i
the introduction and in relation to effectiveness (section
5.3).

(2) The report should address the efficiency | The approach taken to the analysis of efficiency has be
issue in a more integrated way. The topic is | better introduced to better explain the approach taken.




currently analysed under effectiveness (effitig
management of migration flows), efficiency
(costs and benefits) and EU value added
(simplification).

The report should clearly define efficiency an
address it in a structured way, while minimisi
overlaps between sections. The analysis of
benefits ofmigration, which is now discussed
under efficiency, could strengthen the
effectiveness analysis.

Some sections have been moved to avoid opetietween
sections and streamline the text, namely: the
simplification section moved from "EU Added value" an
added to the Efficiency section. The section on Wider
economic impact has been moved from the Efficiency
Section to Annex 7 to strengthen thiéeEtiveness
analysis.

(3) The effectiveness analysis should show
more clearly to what extent the set of EU and
national legislation on legal migration is
successful or encounters limitations as a resy
of the current division of tasks. It could also
more critically address the link between legal
migration and labour shortages and limitation
to it. While there is some evidence of labour
market participation, and further analysis is
under way, there is little consideration on the
extent to which labour arket shortage has de
facto been filled by legal migrants.

On intra EU mobility, the report should be
clearer about how acquired mobility rights for
legal migrants play out in practice. Such right
are not always applied by Member States anc
migrants mayalso not be aware of their rights.
In this context, the report should analyse in a
more granular way the actual magnitude of
cross border movements by migrants and
interest of different stakeholders in intra EU
mobility, including businesses and workers
associations.

The effectiveness analysis has been revised to better
explain the role of the thirdountry workers in terms of
filling skills and labour shortages in the EU. The limited
data on actual matching of the supply of thialntry
workers with thedemand in shortage sectors is howevel
preventing a more idepth analysis of the issue.

The intraEU mobility analysis suffers from lack of data
on the mobility of thirdcountry nationals, thus preventin
a more granular analysis of the magnitude of such
mobility. The main source of information on the mobility
for the workforce among EU national is the Eurostat
Labour force survey, that we consider not sufficiently
robust to measure the intE2J mobility of third-country
nationals.

More details on the agal implementation of the intfBU
mobility right has nevertheless been included in Annex

(4) On EU value added, the report should mo
clearly analyse to what extent the division of
labour between EU and national rules deliver
the expected results. It should more clearly
show how harmonised legal migration rules
contribute to the stated olojives.

The external dimension could be better
explored, including the possibility of leveragin
negotiations on the return of irregular migrant

The impact of the division of labour and the sectoral
approach has been further expanded on in the cooftext
the EU added value section.

The external dimension as well as the interaction with
irregular migration flows have been further expanded u
in the introductory chapter, as well as flagged in the
conclusions as one of the key areas where more syaer
should be sought.

(5) The report should also revise the conclusi
to better bring out the most important findingg
for policy makers. The findings could make
clear what appears to work well and what dog
not.

It would be useful to know whether thercent
legal migration framework is fit for purpose ng
only vis-&-vis its original objectives but also
with a view to current challenges and political
priorities.

The report could probe into reasons behind
apparent hesitancy of national authorities to
move ahead.

It could include an assessment of whether the
problems identified are caused by the 'sectori
approach'’ rather than a more comprehensive
approach.

It should assess whether, alternatively, the

problems rather relate to a lack of harmonisat

The conclusions have been revisednore clearly link
them with the key findings and explain better what work
well and what does not.

It has been clarified in the conclusions that the current
legal migration framework is, to a large extent, fit for
purpose. At the same time, a numbgissues and
shortcomings have been identified for consideration in
view of future policy developments

This has been clarified in the introduction and the
conclusions.

The division of labour between Member States and EU
competence has been further devetbffgoughout the
document, including as part of the historical analysis of|
evolution of the objectives. The implications of the
sectoral approach has been better explained.

The limitations of the Directives, and the role of Membe
States' implementatiochoices, in particular as regards
fragmentation due to the many may clauses and the




ard implementation of the existing directives. | national parallel schemes, have been better explained
It should show the limitations of the current | section 5.

legislation. Some of the findings, including on
efficient management lack nuances, notably
given the overall fragmented system.

(6) The reportdés ana]| Thedocumenthas been streamlined and a clearer fran,
sometimes difficult to read and absorb. of the key issues and challenges has been provided ba
The largevolume of evidence could be better | the introduction and in the conclusions.

directed at examining points of friction and
tension in the parallels between EU and natig
attention.

Some more technical comments have been | These have been taken into account to a very large ext
transmitted directly to the author DG.

5. Evidence, sources and quality

Main supporting study

The fitness check wasupported by a main study entitle8ttidy in support of the Fitness

Check on the EU Directives on legal migratioodmmissioned by DG HOME in 2016, and

carried out by ICFConsulting Limited This study was divided into four main tasks and
relevant publisbd deliverables:

1 Task 1: Contextual analysis
o0 1A: Literature review
o 1B: Contextual analysis: Historical overview (1Bi), Overview and analysis of
legal migration statistiés (1Bii), Drivers for legal migration: past
developments and future outlook (1Biii).
o 1C : Intervention logic, internal coherence(1Ci), external(1Cii), Directive
specific (1Ciii)
1 Task 2: Evidence base for practical implementation of the legal migration Directives
(2A), including Member State specific annexes.
1 Task 3: Consultation: Public drstakeholder consultation: EU synthesis report(3Ai),
OPC summary report (3Aii)
1 Task 4: Evaluation: Final Evaluation report (4), evaluation framework (4A), analysis
of gaps and horizontal issues (4B) and economic analysis (4C).
The study was finalised iune 2018, and is published alongside the Staff working document
and its annexes on the dedicated DG HOME webpage.

Literature review

A literature reviewwas carried out as a first step in the supporting study (ICF). A
comprehensive process of collecting and organising sources and information at national, EU
and international level was carried out and the information was then reviewed by on the basis
of the subject matter analysed for this fithess check.

A Literature Synthesis Report was prepared and structured according to tasks | (by subtask),
Il (by migration phase) and IV (by evaluation criteria). In each section, the report provides a
guantitative andqgualitative overview of the volume and type of information available
(geographical scope, type of source, main aspects covered) and where relevant identifies main
information gaps. The list of literature identified by ICF is included in the annex togbs re

(ICF Annex AL Key gaps identified relate to thevaluation criteria of "efficiency” such
economic analysis of migration management, "coherence" for instance comparative analysis

! By "legal migration statistics" is meant mostly Eurostat data about residence permits issued (flow) or held

(stock) by thirdcountry nationals in EU Member States.
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of the specific provisions contained in the Directives, "effectivenashievement of the
objectives of specific Directives, Gaps are furthermore identified as regards certain aspects of
practical application of the Directives in the Member States,-Eittamobility as well as
Directive specific literature regarding other&stives than the FRD, BCD and SPD.

Other Commission services were invited to contribute with references to key literature.
National researchers carrying out the Task Il research at national level identified further
literature.

Based on the gaps identdigthe targeted consultation strategy was further adapted, notably as
regards data supporting the economic analysis. Several request were made to MS to supply
further data of the effectiveness and efficiency of the implementation of the Directives. These
efforts did however not result in a sufficiently robust dataset that could be used for a
meaningful EU wide evaluation.

Additional literaturewas identified and used by the Commission in the preparation of the
Staff working document. Annex 10 to the Stafirking document includes a complete list of
literature referred to in this Staff working document and its annexes.

Statistical evidence

The primary source of statistics on residence permits issued to third country nationals (so
called flow data) or held by third country nationals residing in the EU Member States (so
called stock data) is Eurostat. Comprehensive, comparable statistice asstfance of
resident permits has been collected since 2008. Data available for the first part of the
reference period (1998007) includes national and other international sources (mostly
international migration statistics). Limited data on volumes afdtbountry migrants is
available in the impact assessments and explanatory memorandums of proposals for
Directives issued prior to 2008. P2008 national statistics on permits issued is not
comparable at the EU level. Stock data on the number of thinatrgonationals residing in

the EU Member States (international migration statistics) have been used to estimate the
change in the number of thimbuntry national population residing in the EU for the whole
reference period.

The main support studyGF Annex 1Bi) includes key statistics related to the stocks and
flows of residence permits, for thimbuntry nationals residing for specific reasons and related

to specific Directives, including comprehensive overviews of statistics per Member State
since 2@8. Annex 9 to this Staff working document includes additional statistical analysis
carried out by the Commission. This annex also includes a partial update of relevant Eurostat
data for 2017 (updated as far as possible in December 2018).

Whilst data on ngration reported to Eurostat since 2008 is harmonised following the
implementation of Regulation (EC) No 2007/862, there are still a number of shortcomings
related to the data required for the analysis in this fithess check.

1 Data on permits issued for work (occupation/remunerated activities):

9 Data reported related to seasonal workers are up until 2016 not necessarily in
compliance with the SWD, for which harmonised reporting requirements enter into
effect as of 2017 data (due be reported by mi@018). For the period 20085,
there are many gaps related to seasonal work reporting that render data less robust.
(As of the publication of this fitness check, MS reporting of data relating to 2017,
notably as regards permits isduer seasonal work is still partial.)



1 The number of national permits issued to highly skilled workers is not complete as
many MS do not distinguish this category in the data reported
1 There are no further breakdown of data reported for other specteégoraes of
workers other than highly skilled, including EU Blue Cards, researchers and seasonal
workers.
Key other statistics used for this Fithess check are:

1 EU Labour Force (eifs) study such as educational attainment levels of TCN
migrants

1 Integratio indicators

1 The JRC Knowledge Centre on Migration and Demography (KCMD)

1 JRC Foresight project

Legal analysis

The starting point of the legal analysis is based ocomparative analysi®f the key
legislative acts for legal migration subject to this fithess check, and selected other legislative
acts relevant for external coherence.

The conformity analysisstudies (by the consultant Tipik sa), for Directives 2003/86/EC,
2003/109/EC, 20090/EC, 2011/98/EU (carried out from 202016) and by Milieu for
Directives 2014/36/EU and 2014/66/EU (from 201@ngoing). The former were used to
assess the legal implementation of the Directives in the Member States. These reports were
the basis forhe first implementation reports of the BCD and the SPD, as well as the second
implementation reports for FRD and LTRD

An earlier set of conformity studies carried out in 2008 and updated 2009 (by the consultant
Odysseus) contain less detailed analylsig, nevertheless provided valuable input into the
Commission's implementation reports for four of the Directives that were issued between
20082014

The practical application studyCF, Task 2) further analysed the conformity studies and,
based on re=arch carried out in each of the Member States, assessed implementation in the
Member States, to analyse the how the Directives have been implemented and the
implications of implementation choices made.

Further evidence and analysis from complaints,rimiement cases and case lavere
compiled by DG HOME.

Legal analysis concerning a specific categories of #tmuhtry nationals providing services
(GATS 6mode 4) was provided mseparate studyommissioned for the fitness check by DG
HOME.

Key academic literature also relied upon for the legal analysis, was in parfedss et 4
andHailbronner & Thynf.

2 Source: Eurostat [migr_reso]. MS reporting 0 such permits issued in 2016 are BE, BG, EE, EL, HR, LT,

LU, HU, MT, SI, SK. 2017 statistics reporting is not yet completed, but RO started reporting such permits in
2017.
¥ COM(2014) 287on BCD, COM (2019)160 on SPD; COM(2019) 161 I0FRD; COM(2019)162 on FRD.
4 COM(2008)610 final of 8.10.2008 on FRD. COM(2011)585 final of 28.9.2011 on LTRD. COM(2011)587
final of 28.9.2011 on SD. COM(2011)901 final of 20.12.2011 on RD.
See also Annex 10 for further references.
Tans S et alg018) "The interaction between trade commitments and immigration rules, admitting
contractual service suppliers and independent professionals in Germany, the Netherlands and Sweden".
Peers, SGuild, E., Acosta Arcarazo, D., Groenendijk, K and Moréag, V. EU Immigration and Asylum
Law (Text and Commentary), Second Revised Edition, 2012
Hailbronner and Thym (eds), EU Immigration and Asylum Law, Second Edition, 2016, p.2.
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Evidence on the baseline, historical development and future trends

The baseline year varies by Directive, and is set to the yeadlagftion of the proposal for
each Directive. Information included in the respective impact asseséraadtexplanatory
memorand& accompanying the adoption of the proposals, include some information on the
legislative baseline (measures in place in M$hattime of adoption of the Directive) and
limited data on volumes of migrants, as well as certain economic indicators. The information
is however not always detailed enough for specific provisions of the Directives.

As regards drivers related to histalicdevelopment and future outlook, key additional
literature include JRC Foresight study.

Evidence on practical application

A survey on the practical application was carried out for the main study (ICF, Task 2) in EU
Member States providing information time implementation of the Directives by "migration
phase" in the 25 MS implementing all legal migration Directives. The research as carried out
in the summer of 2017, and did not include the implementation of the newer Directives SWD
and ICTD. The above mé&oned conformity studies, provided the starting point on how the
Directives have been implemented, including implementation choices made by the Member
States. The Open Public Consultation and the targeted consultation (see below) provided
further evideoe on implementation (see also the synopsis report in Annex 2; ICF report on
Task 3).

Complaints and infringements also provided evidence on implementation of the Directives
(see also 2018 implementation reports).

The European Migration Network (EMN)pubications provide valuable information on
implementation of the legal migration Directives, including studies on topics like:Bhtra
mobility, Social security for third country nationals, EMN alloc queries. The latter are
requested either by MS themges or by the Commission are valuable sources of information,
although not always covering all relevant Member States.

The Commission Communications, and accompanying Staff working documents, include
valuable information on practical implementation in khember States.

Targeted and public consultations

Annex 2 provides further detail on the consultations carried out for the gathering of evidence
and views from different stakeholders, alongside validation meeting with key stakeholder
groups.

Key DG HOMEexpert groups consulted were:

1 Contact Group Legal Migration (CGLM) (Member State representatives) were consulted
twice, first for gathering on opinions and fact linked to the evaluation questions, secondly
for validation of the preliminary findings, focsiag on the internal coherence.

1 Expert Group Economic Migration (representative set of stakeholders, academia) were
consulted for validation

1 The annual European Migration Forum was specifically consulted on the fithess check in
2017; and results from othmeetings are also taken on board.

Key expert groups organised By EMPL were also consulted with targeted questions
(SLIC, PES, Free Movement Committee, Platform on Undeclared Work).

® SPD, BCD, SWD, ICT, S&RD.
1 FRD, LTRD, SD, RD and the later withdrawn 208donomic migration proposal.
1 EMN https://ec.europa.eu/horadfairs/whatwe-do/networks/european _migration network
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Economic analysis

The literature review identified a limited set oélevant economic data and literature
published at international (e.g. OECD, IMF, IOM), EU and national level. Key shortcomings
in relation to relevant economic data that would enable full were however identified early, and
special efforts were made to aait data at national level and via a specific EMNhad

query and the expert groups (CGLM). Annex 4 includes a detailed description of the data
availability, and a feasibility analysis of the possible analytical approaches based on the data
collected.

It should be noted that the most important potential data providers concerning administrative
cost of implementing the Directives are the Member States. Member States were specifically
asked to contribute with such economic analysis, however no Member &thtinesy had

carried out such assessment and no Member State therefore not submitted such studies or
data.

Other External studies supporting the fitness check:

Complementary studgn trade in service provisions: Tans, S, et al (20IB)€' interaction
between trade commitments and immigration rules, admitting contractual service suppliers
and independent professionals in Germany, the Netherlands and Sweden", October 2017, by
Simon Tans, Radboud University Nijmegen, with Petra Herzféddadd, Uppsala University

and Carsten Horich, Kathleen Neundorf, Hannah Tewocht, MiautinerUniversitat Halle
Wittenberg
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ANNEX 2: STAKEHOLDERS CONSULTA TION
1. Introduction

This chapter presents the synopsis of all stakeholder consultation activities undertaken as part
of the o6Study in support of a Fitness Check
mi gration Directiveso.

The aim of the consultation activities wasdupport the evaluative dimension of the fitness
check, addressing questions concerning the relevance, coherence, effectiveness, efficiency
and EU added value of the legal migration Directives.

Three main forms of consultation have been conducted:

1 An Open Public Consultation (OPC), which included tailored sets of questions for
different stakeholder groups.

1 Targeted consultations addressing specific groups of stakeholders, includieptin
interviews, focus groups, hearings and targeted meetings.

1 Expertmeetings and other relevant events

The sections below provide an overview of the stakeholders and the activities covered as well
as the main results of the consultation activities

2. Stakeholder groups covered by the consultation activities

The consultation activities aimed to elicit the views of the general public consultation, and the
consultation of particular stakeholder groups on specific questions concerning the functioning
of the EUb6s | egal mi gr at i ostakehotdegraiwas colledted asut f r

described in the consultation strategy. The
representatives, social partners, civil society andgaernmental organisations at EU and

Me mber St ateso6 | evdd (including phedcaurdry reatowials and EU v i d u a
citizens).

The table below provides and overview on the types of stakeholders mapped out for the
consultations and the data collection method on how information was gathered from specific
stakeholders.

Overviav of conducted (and planned) stakeholder consultations

Stakeholder type Data collection method

E legal migrati . -
Xperts on legal migration 1 OPC, analysis of position papers

1 First Expert workshop (on 22 February 2017)
1 Second Expert workshop (on 13 November 2017)
1 EGEM (on 22 November 2017)

National authorities in Member

States 1 OPC (including targeted questions), analysis of pos

papers

f Two meetings of the cont a
May and 7 November 2017),

1 Interviews with authorities responsibfor students and wi
labour inspectorates
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Meetings of Advisory committees on employment and sc
policies: Free Movement of Workers, Social Security
Coordination, Senior Labour Inspectors Committee (SLI
Advisers for European Public Employment Services (PE
and Platform on Undeclared Work

Employmenirelated organisations
and social partners

OPC (including targeted questions), analysis of pos
papers

EU social partners focus group (on 29 June 2017)
EGEM (on 22 November 2017)

European Economic and Social Committee (EESC) anal
and meéngs

Representatives of ecosystems fo
entrepreneurs

OPC

Interviews

Organisations/agencies recruiting
seasonal workers

OPC, analysis of position papers

Organisations representing studer
and researchers

OPC, analysis of position papers

International organisations

OPC, analysis of position papers
EGEM (on 22 November 2017)

Organisations and authorities in
countries of origin

OPC, analysis of position papers

Third-country nationals

OPC (including targeted questions), analysis pafsitior
papers

Nornrgovernmental and civil societ)
organisations

OPC, analysis of position papers

Two Civil Society Hearings (on 23 June 2017 and o
November 2017),

European Economic and Social Committee (EESC) an
and meetings

Members of the European
Parliament

OPC, analysis of position papers

Targeted meetings with Coordinators of LIBE Committee
1 June and 12 December 2017)

Academia

OPC, analysis of position papers
EGEM (on 22 November 2017)

Migration-related agencigg€EU and
nonEU based)

OPC

Interviews (as part of Task Il)

Wider public

OPC, analysis of position papers

European Migration Forum
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3. Overview of consultation activities

0 Open public consultation (OPC)

The European Commission organised an open public consultation (OP@¢ &uropean
Union's (EU) legislation on the legal migration of ABYW citizens. The consultation was open
to all stakeholders with the aim to collect evidence, experiences, dataiammh®po support

the evaluation of the existing EU legal framework for the legal entry and stay otthirdry
nationals in the EUThe questionnaire was tested with relevant NGO platforms active in the
area of migration.

The online consultation wasiccessible from 19 June to 18 September 2017 in 22 official
languages on the EUROPA website 'Your voice in EutbpBbllowing the consultation
launch, related promotion and dissemination activities were carried out through different
European Candmiemna channeis

The OPC received 874 responses to the online questionnaire (including 76&ndeen
answers) and 51 written contributions (33 received via upload on the EU survey platform and
18 via email).

82% of respondents replied as indivadkiin their private capacity, and 18% replied in their
professional capacity or on behalf of an organisation/ institution. The OPC received replies
from respondents residing across 59 different countries. The large majority of respondents
(92% out of 834)replied that they were a resident of EU Member States, mostly the
Netherlands, Germany or Belgium.

The OPC addressed specific sets of questions to the following five profiles of respondents,
including the percentages of replies:

1. NonEU citizens looking tanigrate/temporarily move to the EU (4%)

2. Non-EU citizens residing or having resided in the EU (22%)

3. Employers; nofEU service providers and private recruitment agencies (9%)
4

. Authorities in the EU Member States (including migration, employment, including
public employment agencies, but also consulates/embassies and agencies promoting
students' and researchers' mobility with third countries) (4%)

5. Other respondents (NGOs, international organisations, trade unions, academics,
immigration lawyers and adviseisterested citizens, others) (61%).

The European Commission made available the results of the consultation and position papers
that were submittednlinein December 2017

12 https://ec.europa.eu/horadfairs/content/consultatieauropearunionseulegislationlegakmigrationnon-

eucitizensfithesscheckeu_en

Web page: DG HOME's webpage and news article; Dedicated Fitness Check webpage; DG Public
Consultations webpage; EC Representations in the Member states and EU Delegations in selected third
countries; Newsletters; Tagted announcement: announced during relevant events and meetings with
Member States and stakeholders; byal to Advisory committees and other in the areas of migration,
employment, social affairs and education; Social media: Twitter and Facebookrfetedaads and a
dedicated paded); Key interested parties, e.g. the European Migration Network; contacts provided by
national researchers in EU Member States; international organisations; associations representing third
country nationals and business (taageted emails)
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0 Targeted consultations

Additionally to the OPC, which aimed to reach the wider public and in particular third
country nationals, opinions and data were also collected through targetewltations in

order to gather more focused information. Data was collected via the following main
activities: interviews, focus groups and hearings/meetings, as well as events, targeted
meetings and workshops.

Interviews

A detailed mapping of potentiadrganisations and stakeholders was drafted in order to
identify key actors. On that basis, the following interviews were foreseen:

1 Selected national authorities responsible for education/research and dealing with
admission of international students (1Ciniews)

Student and Alumni Associations (3 interviews)
Labour Inspectorates (2 interviews)

1
1
1 Organisations/agencies recruiting seasonal workers (4 interviews)
1

Representatives of ecosystems for entrepreneurs (4 interview)

Despite significant efforts to reat¢he foreseen number of interviewees, only 11 interviews
out of the 23 planned were conducted, given that the stakeholders contacted either (i) refused
to participate or (ii) did not react to repeated contacts.

Focus group/hearings

As partoftheidept h targeted consultations, one foc
organisations and trade unions (social partners) at EU level. Additionally hearings/meetings
were conducted, with (i) NGOs and civil society organisations ahdefiresentatives of

Member States:

1 ICF conducted jointly with the European Commission the focus group with EU social
partners on the 29 June 2017. The focus group allowed for the possibility eéped
questions and serstructured approach. The focgsoup focused on two themes: (i)
current and future needs and challenges in the respective sectors, especially for satisfying
demand through labour migration and (ii) role and impact of EU legal Directives.

1 In addition, the European Commission hostedwal Society Hearing on 23 June, 2017,
providing a platform for civil society organisationsempress their views and contribute
with their experiences more in detail to the evaluation questions on relevance, coherence,
effectiveness, efficiency and EU deltl value. The European Commission hosted a
second hearing on 17 November 2017 discussing preliminary findings on coherence and

gaps.

1 The European Commission hosted a Meeting with representatives of the Member States
on 18 May 2017 (Contact Group Legal Watjon) discussing the relevance, coherence,
effectiveness and EU addedlue of the legal migration Directives. In addition to
participating in the meeting, some Member States also provided written comments on the
themes discussed. The European Commissasted a second meeting on 7 November
2017, discussing the preliminary findings on coherence and gaps. One Member State
provided written comments on the themes discussed.
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Events and Workshops

Several events and workshops were organised by the Europmamission and ICF,
outlined below:

1 An Expert Workshop was organised by ICF on 22 February 2017 in Brussels. The
objective of the workshop was to draw on the deep knowledge of experts at the early
stage in the study to map the main problems affecting the functioning of the EU legal
migrationacquis. A second workshop organised by ICF took place on 14 November 2017
discussing the evaluation questions and sharpening the evaluation framework.

1 The third edition of the European Migration Forum took place -@\arch 2017 and
was jointly organiseé by the European Commission and the European Economic and
Social Committee (EESC). The event consisted of eight workshops on specific aspects of
an underlying theme: Mi grantsd access to
workshops focused onéHitness check process.

1 The European Economic and Social Committee (EESC) drafted the Information Report

AState of i mplementation of | egal mi grati o

Affairs and Citizenship/SEC). For its preparation, the EE®{=ated the views of
organised civil society and social partners in 8 Member States through a questionnaire
(Spain, Italy, Germany, Poland, Greece, Sweden, Czechia and France); organised 4 fact
finding missions (Poland, Germany, Spain and Italy); anrexyaring in Brussels on 4
May 2017; and a debate in the SOC/EESC (13 June 2017). The Information report was
adopted in Plenary on 5 July 2017.

1 The European Commission consulted the European Parliament, namely the coordinators
of the LIBE committee, in tev meetings with the participation of the Diree®eneral of
DG HOME, on 1 June and 12 December 2017.

1 The European Commission organised the third meeting of the Informal Expert Group on
Economic Migration (EGEM) on 22 November 2017 discussing the premnimdings
of the legal migration fitness check study with regard to relevance, coherence and gaps as
well as effectiveness and efficiency.

In addition to the inputs provided during the meetings/workshops above, the Commission
consulted the relevant adery committees assisting the European Commission in the
examination of the application of employment and social policies, namely the Advisory
Committees on Free Movement and on Social Security Coordination, the Senior Labour
Inspectors Committee (SLIC)he Advisers for European Public Employment Services and
the Platform on Undeclared Work. Representatives of members of some of these Committees
followed-up the consultation by the Commission with written input on the issues of their
competence.

4. Methodology

The methodological approach included a detailed description of the analysis activities for the
OPC and the remaining targeted consultations. The developments in the consultation process
led to the introduction of some changes, namely a redugtithe number of interviews with
certain stakeholders that were covered via other consultations tools, e.g. focus groups and
hearings. The sections below include a short overview of the methodology used.
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0 OPC

The OPC responses were analysed followinggher opean Commi ssi ons®é b
toolbox®. The received data was transferred to
responses to both &éclosedd and 6opend text q

In a first step the data was Oanbwera.mMieeddta r e mo
was prepared for analysis by dividing the answers across the five respondent groups following

the division of questions in the consultation and by moving all -@pmeled answers in a

separate sheet. Afterwards the data was analysed thrbesgriptive statistics, and an

overview of the responses was given in writing and visually.

Furthermore, as part of the OPC respondents had the opportunity to providendgen
answer®. These answers and additional documents received were analyspdusitative
analysis techniques. The opended answers and additional written input received differs
largely in terms of quality and quantity. Only some of the inputs provided in response to the
openended questions were pertinent and relé¥ant

The additional documents that were uploaded as part of a response to the OPC were analysed
with the assistance of the qualitative analysis programme NVAOfhe documents were
categorised according to the type of respondent and to the pertinence of theinaetation

to the study criteria.

0 Targeted consultations
The results from the targeted consultations, including interviews, focus groups and additional
events were analysed following the European

stakeholder @nsultation® All documents received as a result of the consultation were
examined using qualitative analysis techniques. The comments, position papers and
contributions from the stakeholders were grouped into the categories and evaluation
questions. Distbution of respondents across Member States and respondents by stakeholder
categories was taken into account.

All views have been fairly reflected armbmments are generally attributed to individual
organisations and Member States to give an indicatidineafype of respondent in each group
of comments. The analysis was conduetétl the assistance of NVIVO® as well.

0 Limitations to the method and use of the results

The main limitations of the OPC included the variable number of responses across the five
different profiles. The majority of respondents (61%, n=874) were part of a large group of
6ot herd stakehol der s, i ncl udi ngionyy Gaademics,i nt er
immigration lawyers and advisers, interested citizens and other type of respondents. Thus the
answers provided could be biased toward these groups of stakeholders. The second largest
group are nofEU citizens residing or having resided tine EU (22%), whose answers
provided a good overview of issues faced in the different migration phases. HowevEt) non

14 See herehttps://ec.europa.eulinfo/sites/info/files/file import/bettegulationtoolbox54_en_0.pdf

5 To questions 11,4, 15, 19, 23, 24, 27, 29, 30, 34, 46, 50, 53, 59, 64, 69, 70, 79, 81, 90, 91, 93, 99, 101,
102, 103 and 108.

In particular, it seems that several respondents merely used the OPC as a platform to complain about

migrants from third countries coming to the EU, without providing information on the specific issues that

these questions attempted to explore.

NVivo is a software package designed for qualitative research, NVivo enables researchers to organise a

|l arge volume of documents and oO0coded text (words,
frequency analyses of these codes and to filter accordlitige research needs.
https://ec.europa.eu/info/sites/info/files/bettegulationguidelinesstakeholdeiconsultation.pdf
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nationals looking to migrate to the EU and authorities in the EU Member States (both 4%)
were among the lowest represented stakeholdénss, their answers cannot be regarded as
representative for these stakeholders.

Further limitations included limited responses to certain questions in thé®ORénce
answers to these questions represent only a limited number of stakeholders andvhotehe
stakeholder group.

Finally, a large number of responses was received from the Netherlands (22%, n=826). While
basic testing could not identify a targeted campaign, it should be noted that the responses
might have a bias towards the view of specifitakeholders from the Netherlands.
Specifically, in the responses received for employers, these should be taken into account with
caution as the majority of respondents are Dutch employers. Hence these views are taken into
account as being complementaoy dther consultation methods to avoid bias towards one
group of stakeholders.

As regards the targeted consultations, the quality and availability of information differed.
Gaining information from interviews was hindered by the lack of responses fronm ¢gpis

of stakeholders. It was particularly difficult to reach agencies recruiting seasonal workers and
thus their views were not included in the analysis.

In addition, not all evaluation criteria were equally represented among the answers provided
by the interviewees. For instance, in the interviews which were carried out, EU added value
was often the section that had the least detailed feedback. Further, in relation to efficiency the
information provided did not go into particular detail in relatiorcdsts and issues linked to

the visa application process and thus the-sediion addressing efficiency provides only
limited information. Often stakeholders consulted provided opinions that dealt more with the
effectiveness of the application process eathan its efficiency and the while some pertinent
issues were raised these rarely provided much explanation as to why the issue arose or as to
whether the issue could have been/ had been dealt with differently.

During the <civi | hesaongs, mrticypants digh motenecesparilafocuswomre thed
positive effects and results brought in by the EU legislation compared to what could have
been achieved at the national level.

In sum, in some cases the stakeholders provided incomplete or cootsadiébrmation,
making a comparison of their views difficult. Further, stakeholder views expressed in the
majority of the events and workshops were not necessarily representative for the larger public,
but rather provide snapshots of challenges and vibatscan be utilised to show particular
issues or positions of certain stakeholders.

5. The results of the stakeholder consultation

The sections below include a description of the results of the consultation activities per
evaluation criteria.

0] Relevance

Under this criterion, the aim is to assess whether objectives of the legal migration Directives
and the way they are implemented are relevant in addressing the current and future needs of
stakeholders.

Y E.g. fAQuestion 94: How have |l essons learnt from
el sewhere in your nati onal mi gration rules?0 that
responses.
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Overall the outcome of the stakeholder consultatian danfirmed that the legal migration
Directives remairrelevant to address the needs of various stakeholderglowever, the
consulted stakeholders raised several concerns.

1 Third-country nationals consulted through the OPC indicated that the most relevant
Directives are those addressing the needs of workers and students. However, they noted
that the current conditions for how to enter, live and work in EU countries are too
restrictive for thirdcountry nationals.

1 Member State representatives consulted at gfathe meetings with Member States
(Contact Group Legal Migration) generally confirmed the relevance of the Directives to
address their needs. They emphasised the need for simplifying and streamlining the
existing Directives, rather than developing &iddial legislation at EU level. They also
remarked that while there is a need for harmonisation of legal migration rules, the
Member State authorities should retain flexibility regarding their migration policy.
Furthermore, national authorities responsibde education consulted via interviews
confirmed the importance of attracting students in the EU and emphasised that the recast
Students and Researchers Directive is relevant in addressing the needs of Member States.

1 Other stakeholders consulted via t&#C (including NGOs, academia, immigration
lawyers and citizens interested in legal migration) expressed different views. Some
referred dissatisfaction with the EU migration legal framework, calling for a restrictive
migration policy that prioritises theerds of EU nationals over those of TCNs (e.g.
citizens interested in legal migration), while others emphasised the need to protect third
country nationals, avoid labour exploitation (e.g. NGOs) and ensure better recognition of
formal qualifications to avdiskills mismatches and ovgualification (e.g. academia).

1 Stakeholders noted (e.g. at the EMF) that several differences in migration rules remain
across the EU, which point to a fragmented approach in implementing the Directives
across the Member States

1 Stakeholders consulted by the EESC emphasised the need for a more ambitious,
horizontal approach in the legal migration legislation, and referred dissatisfaction with
the implementation of the Directives in some Member States. There was a request to
corsider the broader political context in the EU, including combatting illegal migration,
but also ensuring equal treatment and combating labour exploitation.

1 EGEM representatives were asked to provide their input on potential drivers for
migration towards e EU. They emphasised that the ageing of the population is an
important driver, specifically for labour migration (e.g. in the care sector).

Stakeholders were further asked whether cer@gvant categories should be covered by
the EU legislation to reply to current and future challenges:

1 Representatives of social partners confirmed the importance oeEldoworkers of
different skills levels and the need of the legislation to focus more on these categories, as
opposed to the current focus on highly lekiinorEU workers. They also requested that
the needs of EU SMEs are considered.

T Several empl oyersd associations and trade
such as ralefining the categories for family reunification, but also on sectoral issuges
on the specific needs of artists and aircraft crews in terms offthtranobility.

1 Other stakeholders consulted in the EMF indicated as well that the sectorial approach
might not be appropriate, and that the EU Directives should address a welgorgaif
nonEU workers. There should be a better matching of skills with the jobs available, and

20



better identification of the existing demand for low and meeskitted workers who do
not have legal ways to come to the EU.

1 Experts consulted through EGEM emphasised the need to tackle the issue-of over
qualification of thirdcountry nationals, as well as to focus more on medium and low
skilled workers, which will be needed in the EU in the medium andtiemg.

7 Interviewswih st akehol ders representing European
that it is important for the EU to attract entrepreneurs in innovative sectors, in order to be
competitive in comparison to other regions such as the US. While current legislatson doe
not address these categories, it would be favourable to have an overili&dpproach
for attracting and retaining these thrduntry nationals.

0 Coherence- internal and external at EU level

The assessment of coherence aims at grasping both inteotsrence (possible
inconsistencies, gaps and overlaps between the Directives) and external coherence in relation
to national law and other EU policies.

The stakeholder consultation indicated that the objectives of the Directives are not always
coherent ad consistent and there areonsistencies, gaps and overlaps which need to be
addressed.

Internal coherence

Stakeholders (NGOs and civil society organisations, Member States, experts) indicated
inconsistencies in the legal migration provisionsn severalareas, including access to
information, admission conditions and rules, equal treatment, wage thresholds and labour
standards, deadlines and processing time, duration of short/long term mobility, and access to
work for family members. Rules vary acrosg thirectives, creating different standards for
different categories of thirdountry nationals. In some cases this is justified by the scope or
objectives of the Directive, but there is scope for improvement. Some experts and other
stakeholders added thmportance of considering the specific needs of women and-to re
consider the dependence on the spouse in cases of family reunification.

Stakeholders have also identified overlaps which originate from the same category and/or
target group being regulated Oifferent pieces of legislation, including the national schemes,
which exacerbate the uncertainty deriving from an already complicated legal framework
(Member States).

As indicated as regards relevance, stakeholders suggest the negdpidication of the

legal migration Directives( Me mb e r Statesb6 representatives,
EESC), indicating that the implementation of the legal instruments was overall complicated

and the flexibility allowed by the Directives led to different manag@nsystems in different
countries. Consulted experts suggested that more ambitausonisation is needed, with

some suggesting a horizontal legal instrument. Several stakeholders referred in particular to
the need to do more for building trust for aliog the recognition of permits issued in other
Member States to exploit the EUG6s potenti al

Regarding the most relevant gaps as regeatisgories of thirdcountry nationals that are
currently not fully covered by the EU legislation and where common EU rules would be
supported, thirecountry nationals referred in the OPC that additional categories should be
indeed included, in particular TCNs planning to launch a-sfadnd sedlemployed workers.
They also agreed that additionahfily members should be entitled to family reunification.
The civil society organisations suggested that medium aneskdied workers should be
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considered, including domestic workers. A few Member States suggested considering
entrepreneurs and starps, highly qualified international service providers and +on
removable irregular migrants. Finally, social partners responding to the OPC and experts
consulted through EGEM suggested to include international service providers/short term
business visits, celita categories of highly mobile thirdountry nationals (notably transport
workers in aviation and road transport as well as artists and their crews), medium and low
skilled workers (including domestic workers), sethiployed workers and investors.

External coherence

Contributions from the stakeholders were limited and mainly referred to an overlapping
between asylum and legal migration acquis, and family reunification rules in the Dublin
Regul ati on. More specificall yforeddesatob/researcBt at e s
and dealing with admission of international students indicated that EU policies, including
education and research (including funding programmes such as Erasmus+, (former) Erasmus
Mundus and Mari e Skgodowsok af foigrrquadificaiong plap ns) &
a role in the management of migration flows advocating for a better coherence between these
policies and the legal migration acquis.

Experts consulted at the second meeting also noted that other EU policies neeckem be ta
into consideration, such as national employment and education policy, visa policy, research
policy (specifically on attracting researchers); fiscal and tax policies and incentives for
individuals and companies, interplay with nationality and citizen&wv, as well as social
security regulations.

Finally, some stakeholders indicated overlaps and inconsistencies between national schemes
and the EU Directives, noting that in some cases the national schemes might be more
favourable for the TCN (expertslember States) as arguably they are more flexible, easier to
adjust and modify for the national needs, leaving more discretion at national level.

0 Effectiveness

For the analysis on the effectiveness of the legal migration legislation, the consultation
proess focused on assessing whether the objectives of the legal migration Directives were
achieved, the effects of the Directives on stakeholders and what other factors might influence
the achievement of the objectives.

The stakeholder consultation indicatdtht the EU legal migration framework has had a
relatively positive impact on the legislation and practices of EU Member States. For example,
civil society organisations in a selected number of EU Member States have found that the
FRD and the LTR Directir have positively contributed to the management of legal migration
and equal treatment, and that the SPD has helped simplify procedures.

However, stakeholders identified a number of implementation gaps and challenges, notably:

1 The complexity and segmernitat of the system presents challenges for thodntry
nationals as regards complex application procedures and differences in rights and benefits
across EU Member States. Member States indicated that, in some cases, national
instruments are more flexibte favourable compared to EU instruments.

1 At EU level, stakeholders considered that ¢leetoral approach i.e. the coexistence of
specific schemes for different thimbuntry nationals, has resulted in a very complex and
fragmented system that has a negative impact on the implementation across Member
States. This approach also has the potential to curtag € the objectives for which it
was conceived, e.g. equal treatment.
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1 Several stakeholders complained about the higher level of protection provided-to high
skilled migrants and the absence of-EeWel rules for the admission of low and medium
skilled TCNs (e.g. social partners and civil society organisations, stakeholdérs at
EMF, EESC).

1 Furthermore, the differences in implementation at national and local level adds another
layer of complexity, for instance when mandates of different authorities overlap. This is
aggravated by the lack of policy guidelines for nationahauities as well as of clear and
official information for migrants (e.g. Member States, EGEM).

1 Difficulties with regard tointra-EU mobility of migrants. Some answers to the
consultation, in particular from thirdountry nationals residing in the EU, ned that
the possibilities to move to a second Member State are reduced and that there are a
number of challenges to mobility. These range from the lack of information provided
from official sources to the lack of transferability of the social securityefis. For
instance, when it comes to students, the-moiform regulation across the Member States
result in different time thresholds for the allowed periods abroad for exchange
programmes.

1 Regarding the effectiveness of current EU legislation to ptedisarimination, the views
were diverse, but a majority of OPC respondents, including -tonthtry nationals
residing or having resided in the EU, considered that EU legislation effective in this
aspect.

Among theexternal factors with negative impact orihe effectiveness of the EU legal
migration framework, stakeholders mainly referred to the high influx of refugees coming to
the EU since 2015 and their subsequent access to the irregular labour market, limiting the
positive impact of the implementatiohtbe legal migration legislation (EESC).

From aninternal perspective stakeholders referred, along with the fragmented nature of the
|l egi sl ation, the fact that Member Statesbo
policies as a factor prevenginthe EU rules from achieving their full potential (e.g. civil
society organisations).

0 Efficiency

Stakeholders provided only limited information as regardseffieiency of the EU legal
migration Directives, namely the cost and benefits associated witimflementation of the
acquis, making it difficult to draw detailed conclusions on the matter based on the
consultation process.

There are nonetheless some recurring issues that were raised by stakeholders which are
related either entirely or partiallyo tefficiency. These referred mainly to the admission
procedures, with all stakeholders responding to the OPC, and in particulacdhiraty
nationals, referring the length and complexity of procedures ().

Another issue that was mentioned by several estaklers (thirecountry nationals,
employers) and which is linked to the one abovementioned, was the cost of obtaining the
required information and documentation for admission procedures, as this requires
certification and/or translation. Consulted expertsntioned how these requirements often
vary a lot between Member States and that this entails costs as well as uncertainty among
applicants. Thus, some stakeholders called foistaedardisation of the admission process

in the EU.
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Member States confirmetthat there had been no cost efficiency studies developed until the
moment, but pointed in general currently there are more administrative costs in migration
management as result of the implementation of the Directives.

0 EU Added Value

The EU added value fiexs to the positive effects resulting from the implementation of the EU
legislation compared to legislation exclusively at Member State level. There is also an
analysis whether the issues addressed continue to require action at EU level.

Consulted stakediders provided their views on Eétlded value and mainly agreed that there
have been positive effects brought in by the EU legislation:

1 Intra-EU mobility was identified as one of the main added value of EU legislation.
Stakeholders noted as positive the possibility to move to other Member States, in
particular for international students from third countries and for researchersElntra
mobility was noteda s advantageous both for the attr
universities and research institutions and for teiwdntry nationals.

1 A further positive effect of EU legislation for international students referred to the
extension of the possibilityptstay in the Member State temporarily after completing their
studies, as well as the right to work and be-sgiployed during their studies.

1 IntraEU mobility was also considered beneficial for workers but the evidence shows
that, while being perceivedsaa significant added value, in practice its utilisation is
limited. In the OPC, respondents referred to duplication of the admission procedures and
problems in the transferability of social security benefits. The current provisions en intra
EU mobility wae referred as complicated and requiring intensive cooperation and
exchange of information between Member States. Some stakeholders suggested that there
should be more exchange of good practices regarding the communication between
Member States, and betwed/ember States and institutions, employers, and -third
country nationals, notably on intElJ mobility.

1 Another positive effect of EU legislation is that the Directives have contributed to a more
harmonised legal framework. There are now similar conditisnacross the Member
States for several categories of migrants and this creates a level playing field across the
EU. Despite the improvements, the consultation identified remaining gaps perceived by
some stakeholders, for instance in relation to the retogrof skills and qualifications
that would benefit from further harmonised at EU level.

1 Stakeholders further generally agreed that the issues addressed by the legal migration
Directives continue to require action at the EU level. Others however, esgldiat a
harmonisation must not be the main goal and that the different economic situations across
the Member States need to be taken into account. Similarly, Member States
representatives emphasised that particular attention should be paid to theoéféetts
new EU rules on individual Member States.

1 Other main aspect afdded value referred was the recognitiorfeof treatment as an
objective of legal migration legislation and the improvement of the rights ofd¢birdtry
nationals across all Memb8tates.

1 Some stakeholders referred as added value the implegatcertainty for businesses
and simplified administrative proceduresfor national authorities. Yet, these aspects
were considered as not fully exploited, the coexistence of a multipb€itesidence
permits for migrants, which are not really understood by many of the direct users, making
the system overly complicated. Some stakeholders defended that national permits are in
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several cases preferred and provide a broader spectrum of raghtkird country
nati onals and are better targeted to meet

1 Some stakeholders defended the need to create a permit for innovators with the aim of
supporting the reinforcing innovation hubs in the EU and that in th&efumore
emphasis should be given to attracting highly skilled entrepreneurs from third countries
to the EU.

6. Conclusions

Overall the stakeholders consulted agreed thatleal migration Directives remain
relevant. However, the consultations highlighivergent views of the stakeholders on
specific topics. While NGOs, thirdountry nationals and social partner representatives see the
need to further harmonise the acquis and to include additional categories (e.g. entrepreneurs

and medium skilled workerspt her s, such as most Me mber St
propose a simplification of the current acquis. Furthermore, while they agree that
har moni sation Iis necessary to a certain exte

flexibility allowed by current legislation should be maintained. Finally, a percentage of
employers and general public responding to the OPC) see the need for a restrictive migration
policy that prioritises the needs of EU nationals over those oftbumdtry nationals.

As regardsnternal coherence consulted stakeholders have indicatetbnsistenciesgaps
and overlaps which should be addresse@hese relate to differences in legal provisions and
implementation across the migration stages, from application (deadlidgs@ressing time)
and residence (equal treatment), to mobility, loergn residence and end of stay.

The differences across the Directives create different standards for different categories of
third-country nationals, although some of these differecessbe explained by the different
scope of each directive (e.g. the periods of stay in the EU).

Similarly to the stakehol dersodé views on rele
to improve internal coherence (e.g. Member States), while adhgugd for a more ambitious
harmonisation of the acquis (e.g. consulted experts, EESC, civil society organisations, some
MEPS).

Stakeholders further recognised tgaps in the EU-level legislation as regards several
categories of thirgtountry nationalghat are currently not covered by the legislation, in
particular investors, thirdountry nationalglanning to launch a stamp and selemployed
workers, but also international service providers, certain categories otthirdry transport
workers (ntably in aviation and road transport), medium and-giiled workers and family
members that are not covered by the FRD.

When consulted oexternal coherence stakeholder contributions remained rather limited
referring to overlaps with existing nationpérmits, other EU policies (e.g. education and
research) as well as the asylum and legal migration acquis, and family reunification rules in
the Dublin Regulation.

As regardseffectiveness most stakeholders agreed that the EU legal migration framework
has had a positive impact on the legislation and practices of EU Member States (e.g. civil
society organisations, EESC). At the same time, stakeholders identify internal challenges
influencing the effective implementation of the Directives, in particular:

1 The complexity related to the sectoral segmentation of the EU migration system and the
coexistence of separate schemes for tbodntry nationals, which makes uniform
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implementation across Member States difficult. The different levels of protection of
rights of highskilled thirdcountry nationals as compared to other taodintry nationals
was referred by some stakeholders (e.g. EESC, civil society organisations).

1 Given the differences in migration schemes there are cases of overlap between the
nationaland local authorities, creating administrative complexity. However, stakeholders
noted that EU Directives could be able to support Member States in simplifying
procedures if there are adequate policy guidelines for national authorities. Some
stakeholders Iso defended higlquality and easily accessible public information on
procedures and rules.

71 Difficulties in the implementation of intrBU mobility rules have impact on thid
country nationals and on t he &dpecialylorngi venes
term residents face a number of challenges on mobility, ranging from the lack of
information provided from official sources to the lack of transferability of social security
benefits (OPC). Also students face issues due teundorm reguétions across the
Member States resulting in different time thresholds students are allowed to spend abroad
on exchange programmes (an issue raised by the Member States).

Stakeholders did not provide detailed input as regadternal factors influencing
effectiveness, briefly mentioning the influx of refugees and their access to the labour market
as a potential issue for the effective implementation of the Directives (EESC).

Stakeholders provided limited information as regards cost and benefits affeloéng
efficiency in implementing the legal migration acquis. However, stakeholders identified some

costs mainly relating to the application process. Specifically, in the OPGCcthurtdry
nationals mentioned | ength and asesmspkeéeqated wi
application process for the legal migration Directives. They also mentioned the cost of
obtaining the required documentation (certifications, translations). Consulted experts noted

that the requirements and thus associated costs emefits vary across Member States,
impacting the overall efficiency of the acquis, calling fatandardisation of the application

process.

As regard€U added value stakeholders overwhelmingly agree that the EU Directives have
brought positive effectsacross the Member States. Specificaliyra-EU mobility was
regarded as a key added value, made possible only bieueU legislation, and even
considering the effectiveness issues referred. Another positive contribution of the legal
migration Directivesreferred was the higher degree lirmonisation of the procedures.
However, stakeholders have different views regarding possible further harmonisation. While
some stakeholders indicated that several aspects would benefit from further harmonisation
(e.g. reognition of skills and qualifications), others emphasise the need to take the situations
of Member States into account and that specific areas of the migration management of
Member States should remain under their exclusive competence.

Several stakeholdes and in particular Member Statesbd
consolidation of the implementation of existing instruments and simplification of the legal
migration legislation should be envisaged.

26



ANNEX 3. METHODS AND ANALYTICAL MODELS
1. Brief description of the methods used

This Fitness check is primarily based on qualitative analysis of a variety of sources as set out
in Annex 1. The analysis was carried out by triangulation of findings from the assessment on
conformity studies, a practal implementation survey, consultation of a wide range of
stakeholders and the public, analysis of statistics and economic data and a review of academic
literature, policy document and different studies.

The analysis is not relying on quantitative moidglltechniques, however quantification was
attempted in terms of the statistical analysis of migration stocks and flows, as well as of the
costs associated to the implementation of the legal migration Directives.

The consultation activities focused on féoding and gathering of opinions and in the latter
stages partial validation of preliminary findings through expert groups.

For the purpose of the analysis a number of deta#dsdarch questionsere developed,
laying the basis for the analysis carr@ad in the supporting contradt

A concise description of the qualitatiaad quantitative baselinese presented in the main
document (section 2.2) as well as in Annex 7 related to the effectiveness assessment.

2. Description of the methodological approah by evaluation question, sources used and
robustness of the results by questi

Relevance

Question 1: To what extent are the objectives of the legal migration Directives and the way
they are implemented relevant for addressing the current needs and potential future needs of
the EU in relation with legal migration?

The objectives of each Diréets, as set out in the adopted Directives and their preparatory
acts, as well as the overall objective of the EU legal migration policy as well a number of
policy documents and opinions have been identified in the contextual analysis and in the
interventon logid? Although 1999 is the chosen baseline year for the overall objectives of
the legal migration policy (related to the change of competence for EU migration policies as
part of the third pillar of the Amsterdam Treaty and the year where the fysosal for the
Directives covered by this fithess check, FRD, was presented), each Directive relate to a
specific baseline year depending on when it was proposed.

To assess the relevance of the objectives, all nine Directives where considered, to enable a
complete analysis of objectives, including the identification of galspugh the way the
newer Directives were implemented could not yet be analysed.

These objectives were compared to the current needs ingersmal scope.e. the volumes

and catgory of third country migrants that are currently either present in the EU, or seeking
to migrate to the EU, or for whom there is a demand from the EU due to specific skills or
otherwisé®. The current needsn terms ofmaterial scopeavas analysed by comparing the
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ICF(2018) Support study for the "Féas Check Legal Migration", Annex 4A (Evaluation Framework).

This section includes references to the relevant part of the support study. The corresponding section of this
Staff working document may include additional analysis.

ICF(2018) Annexes 1BiGontextual analysik historic developments) and 1dj,iii (Intervention logics).

ICF(2018) Annexes 1Bii and iii (Contextual analysis : statistics, drivers) and 4B(Gap and key issue analysis)
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objectives of the specific Directives and the overall objectives in the context of the analysis of
the practical implementation of the Directifes

An analysis of current migration stocks and flows was carried out, and te&r® current

skills demand was compared to the legislation in pl@bes included a preliminary analysis

of specific gaps in terms of categories of third country migrants and key issues (e.g.
exploitation) identified on the basis of internal expedgement. The gaps identified were
subject to consultation among Member States, experts and civil society and the relevance
confirmed. The intervention logicsclude further analysis of the personal scope of the
legislation and the gaps in this requést.

Based on expert judgement, and the evidence gathered in the fithess check, a description of
current needsvas developed, includinghe different challenges to the management of
migration flows and protection of thicbuntry migrants that were identifiedroughout this
process. Key stakeholders were also asked to express their view on the relevance of the
objectived®. This analysis included an analysis of practical and legal challenges identified in
the process and provide further information on if the Wégmber States implement the
directives are relevant compared to the objectives of the Directive and in view of the current
and future needs of the EU in the field of legal migrafon.

The relevance of the objectives comparedfuture needswas analysed dsed on an
identification of drivers and future trends for legal migratienabling conclusions to be
drawn on the relevance of the Directives in the foreseeable fiture

The judgement criteria applied to analyse this question are:

1 the severity of thgaps in relation to the intended objective of the Directives (e.g. prevent
exploitation of thirdcountry workers, simplification of the application procedure ) the
number of persons directly affected and the impact on the economy

1 the degree to which the ®nal scope of the Directive covers the relevant migrants, in
relation to current migration flows and stock

The evaluation is deemed sufficiently robust, with exception of the quantitative assessment.
Future needs in terms of legal migration, are by eatlifficult to quantify, instead the
analysis is primarily qualitative. The economic impact of certain material gaps was hampered
by low data availability. The knowledge base on the number of-towdtry migrants
affected by certain personal scope gagsiithermore limited, given that comparable statistics

are only gathered systematically by Eurostat on residence permits issued based on existing EU
legislation, and such data is not necessarily reported regardingcthundry nationals for

which a gap &as been identified.

Coherence

Question 2: To what extent are the objectives of the legal migration Directives coherent and
consistent, and to what extent are there inconsistencies, gaps and overlaps? Is there any scope
for simplification?

24
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Annex 5 and ICF(2018) Annexes 1Ci and ii(internal axtémmal intervention logics)

Annexes 5 and 6 and ICF(2018) Annexes 1iCijii (intervention logics) and 4B (Gap and key issue
analysis).

% Annex 2 and ICF(2018) Annexes 3Ai and ii

2’ Annex 8 and ICF(2018) Annex 2A(Evidence base practical application)

% |CF(2018) Annex 1B iii (Contextual analysis : Driversistorical development and future outloaks)
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The operational objectives of the Directives, as set out in the articles oDeactive, were
analysed bytriangulating comparative legislative analysis, evidence from implementation,
academic literature, output of the consultation activities, statiatid expert judgement. The
starting point is a comparative legal analysis identifying the interaction between the
Directives and comparing the way in which the equivalent aspects of the material scope of
each Directive are regulated. For the purpose o #imalysis, all Directives have been
analysed, to ensure a complete analysis of the legal migration acquis. The findings emphasise
the recast S&RD, rather than the two Directives it has recast (SD and RD).

A detailed internal intervention logic docum&hpresents the legal analysis and comparative
tables, and analyses interactions, gaps, overlaps, synergies, in consistencies between the
between the instruments as well as scope for simplification and the potential for reduction of
administrative burden. Wére the consultation activities, the practical application study, the
conformity and evidence from complaints, infringements and cas®, las well as the
literature reviewhave revealed further problematic issues in relation to the internal coherence,
this has contributed to the analysis.

The judgement criteria for assessing the significance of the inconsistencies, gaps and overlaps
identified in the evaluation are:

1 the extent to which these are justifiable depending on the different status of the third

country migrants,

if differences are disproportionately affecting certain stakeholders,

if these are have an impact on the administrative burden of the admission and residence of

third country nationals,

1 the number of third country national and otls¢sikeholders potentially affected by the
gaps, inconsistences or overlaps.

T
T

The extent to which possible simplification and reduction of administrative burden is deemed
feasible and would have a significant impact on the effectiveness of management of
migration, is assessed as a cross cutting theme, drawing also on the conclusions on
effectiveness and efficiency.

Question 3: To what extent are there inconsistencies, overlaps, gaps and synergies|between
the existing EU legislative framework and national legagration legislative frameworks? |s
there any scope for simplification?

The evaluation of the coherence with the Directives and national legislative frameworks on
the other hand, triangulated the findings of the legal implementation, the practical
implementation, consultation findings and statistics on permits issuationidl policies
choices that lead to synergies (and +pooblematic overlaps and gaps) or inconsistencies,
problematic overlaps were analysed.

The practical implementation stutlycompared the findings of the conformity assessments
with application in practice. Specific attention was placed on which choices Member States
have made when the Directives allow for flexibility and policy choices, and what the
implications this has had. &stices and policies linked to management of migration flows, but
outside of the immediate scope of the Directives were analysed. The use of national parallel
schemes was investigated,

The judgement criteria applied to this assessment are:

29 Annex 5.1 and ICF(2018) Annex 1Ci.
% COoM(2019) 160, 161, 162.
31 Annex 8 and ICF(2018) Annex 2A)
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1 extent to whib the implementation choices made by the Member States are justifiable and
proportionate in relation to the objectives of the Directives and category and volumes of
third country nationals concerned;

the extent to which the choices are in line with therided effects of the Directives;

the significance of the problefmumber of persons affected, economic, administrative
burden).

= =

The scope for simplification of the Directives as well as the scope for reduction of
administrative burden related to thimestion, is then further assessed in relation to the
efficiency criteria (EQ 9 and 10).

Question 4: To what extent are the legal migration Directives coherent with other EU policies
and to what extent are there inconsistencies, gaps overlaps and Symétfgisuch policies,
including with international trade commitments by the EU and its Member States?

The external coherence analysis other HOME policies and legislation, other EU policies and
legislation as well as certain international commitments. The policy areas addressed were
identified based on internal expert judgement on which policies were a$$arhave had an
impact, on the different phases of migration, including legislation directly referred to in the
Directives and legislation where potentially problematic interaction has been identified
though complaints, petitions, case law among othercesu The selection of policy areas
analysed was then subject to consultation of other Commission services.

A legal analysis of the interaction with other policies was first carried out in the external
intervention logic, based on internal and externgleettse, including consultations with other
Commission services. Certain external coherence policy areas were further analysed in the
gap and key issue analysis (see relevarite).

The consultation activities and the practical application study, gathenrtbef evidence and
opinions on areas of particular concern in relation to gaps and inconsistencies with other
policies. Where available, statistical and economic evidence were used to assess the
significance of the potential problems identified in relatto external coherence. Evidence
from complaints and infringements are also presented when relevant.

On the basis of external coherence analysis, key coherence issues were then idsatifigd

to interactions with other EU legislation and/or policteat lead to synergies, and non
problematic overlaps; inconsistencies and problematic overlaps; and gaps related to the
interaction between the material scope of the legal migration DirecB¢sntial scope for
simplification and reduction of administige burden related to the interaction of the legal
migration Directives and other policies were analysed.

In parallel, developments and in some cases studies related to specific areas that also links
with other policy fields were carried out, that alsmiributed to the analysis in the work
related to entrepreneurship, investors, expression of interest systems and trade in*services.

Judgement criteria applied to the evaluation of the coherence with other policies were:

1 the extent to which de facto sflacle in the management are stemming from the
interaction with other EU policieg,g.gaps in relation to recognition of qualification,
1 the significance of the impact of a gap, overlap or inconsistency

%2 Annexes 5.2 and 6, as well as ICF (20A8hexes 1Cii and 4B.
33 COM(2019) 12 of final of 23.1.2019 on Investor Citizenship and Residence Schemes in the European Union.
Tans et al (2018).
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Effectiveness

Question5: To what extent have the objectives of the legal migration Directives |been
achieved?

Question6: What have been the effects of thgal migration Directives, and to what extent
can such effects be attributed to the EU intervention?

Question7: To whatextent do the observed effects of the implementation of the Directives
correspond to their objectives?

Question8: To what extent did different external factors influence the achievements pf the
objectives?

The effectiveness of the implementation of ¢heer Directives (FRD, LTRD, SD, RD, BCD,
SPD) was analysed the basis of the three overall horizontal objectives identified, and further
analysed by specific horizontal objectives covering all or some of the respective Directives.
Directive specific asseseents are included in relation to the most relevant horizontal
objective. All 4 questions are answered for each specific objéttiVee context of the
assessment, including the relevant operational objectives, findings from the coherence
assessment ammdher external factors that may influence the effectiveness assessment.

Each section includes a concise description of the quantif@tiggation flows and stocks)

and qualitative(legal situation prior to the introduction of the Directivegkseline, asar as
available. The year of adoption of the proposal for the specific Directives is used as the
baseline year. For several objectives there is limited or no baseline information, and another
point of comparison has been used, notably the situation tsatirmended to be achieved

with the implementation of the Directive$he key sources used for this analysis are the
proposals for the respective Directive

The observed effects of the legal migration Directiieserms of the current legislative
frameworks in place in the Member States were analysed, and to what extent they are
conform with the Directives, which is then compared with the baseline situation, for instance

1 Legislative changes brought in due to the Directives, the degree to which thevB#rec
have been implemented in law, effects identified through complaints or through the
practical application study.

1 Statistical analysis of the number of permits issued for different reasons, and share of
those issued under EU Directives, and identiftcatof any direct impact of the
introduction of the Directives if possible.

1 Number and share of third country nationals covered by the respective legal provisions
related to each objective, compared to the intended coverage.

1 Secondary effects identified rdbugh a variety of sources, for instance increased legal
certainty for migrants and employers.

Wherever the consultation activities have identified relevant information and specific views
expressed by stakeholders, this is transparently presented.

The dgree to which the current status of legal and practical implementation corresponds to
the overall objectives as well as Directive specific objectives is analysed, thereafter an attempt
was made tassess if these changes were directly due to the implaimaréthe Directives

and the role played by a number of relevant external factors, including overall drivers for

3 Annex 7.

% ICF(2018) Annex 1Bi
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migration and other EU, national and international polidisere no changes were observed,
likely reasons for this was explained as fapassible based on the evidence presented.

Judgement criteria for determining if the objectives have been achieved are:

1 the degree to which the objectives of the Directive cover the intended categories of
migrants;

1 the degree to which specific provisions have been harmonised, to the extent foreseen by
the Directives;

1 the degree to which the objectives as regards specific operational objectives have been
achieved (efficient procedures for application, renewals, trefes; guaranteeing of legal
safeguards, ensuring equal treatment, iEltamobility etc.);

1 the degree to which other EU policies national implementation choices played a role,
compared to the role of the Directives themselves.

Key assumptions andnitations related to measuring the effectiveness of achievement of the
objectives of the legislation are:

1 The effect of the legal migration Directives can not only be measured in terms of volumes
of migrants admitted for a specific purpose, nor on theabar of permits issued, for
several reasons. Firstly Member States have a treaty based right (Art 79(5) TFEU) to
control the volumes of migrants admitted for economic reasons. Secondly, certain reason
for migrating, such as family reunification, is a ftinoo of migrants admitted for other
purposes or for purposes where the legal migration Directives do not control the volumes
admitted, for instance those admitted for work or international protection. Thirdly,
volumes of migrants admitted are also affedbydmany external factors affecting both
drivers influencing the reason for the migrant (level of education, economic development
of the country of origin, conflict, climate etc.), as well as the demand for migrants from
the countries of destination. Fihgl not all Directives have the objective to attract
migrants. The volumes of permit issued are nevertheless important to assess the relative
uptake of EU Directive based residence permits.

1 There is a significant timkg on the effects related to the iieymentation of a Directive
not just to the time of adoption of the Directive, but also the time for entry into effect of
the obligations of the Directive. Further delays are often caused by delays in transposition
of the respective Directive but also thmeé-lag resulting from the reporting of permit
statistics on permits.

1 Many Member States had schemes and procedures in place for the management of
migration flows prior to the adoption of the Directives, and no studies have been
identified from the MS tha distinguishes the changes introduced because of the
Directives. Both the effectiveness and the efficiency analysis are therefore limited by this
lack of evidence.

1 The Directive includes several important areas of flexibility, that to a large extent aff
the way in which the Directives are implemented, and hampers to some extent the
achievement of a level playing field as regards certain provisions.

The feasibility of carrying out eounterfactual analysisas studied in order to determine the
effect that can be attributable to the EU intervention, and found that possible approaches
were to assesgeographical counterfactual analysisomparing the situation in the 25 MS
implementing the Directives with ¢hthree MS that do not implement the legislation,
alternatively comparing it with the EEA and or SchengenBodnmember States)emporal
counter factual analysisomparing the situation prior to the implementation of the Directive
compared to the curresttuation. Whilst the first approach would not necessarily provide a
relevant comparison given the specific factors influencing the attractiveness of the countries
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in question are often exogenous to the aspects regulated by the Directives (language, size
structure of the economy, etc.), the second approach suffers from serious data availability.

Efficiency

Question9: Which types of costs and benefits are involved in the implementation of the legal
migration Directives?

Question10: To what extent dithe implementation of the Directives led to differences in
costs and benefits between Member States? What were the most efficient practices?

The efficiency analysis evaluatédse implementation of the older Directives (FRD, LTRD,

SD, RD, BCD, SPD), and ¢hstarting point waa qualitative identification of a typology of

cost and benefits related to the implementation of the Directives. This assessment is based on
evidence from the literature review, evidence gathered in consultation, both targeted
consultéion primarily with Member States but also the open public consultation reaching
third-country nationals, the evidence gathering part of the contractors study on the practical
implementation of the Directive.

Based on the typology of different costs arehdfits related to the implementation of the
Directives, the available quantitative evidence was sought, however little quantified data of
relevance to the fitness check evaluation was identified. The economic analysis was therefore
hampered by a number iofiportant limitations:

1 Theevidence on the economic and social impacts of migration used for the assessment of
the costs and benefits of the Directives concerns the impacts of overall migration flows,
whether or not they can be attributed to the Directives, since there is vegdlavitlence
is available that would underpin such specific assessment. Member States do not have a
duty to report the specific costs and benedissociated with the implementatiof the
Directives to the Commission, theref@ne EU wide estimate of imptscis not available.

1 While comparable data on residence permits are available since 2008, there are no
comparable data on the average time spent processing permit applications, on the number
of applications rejected, or on the costs and benefits atstdidost of the available
studies are emnte assessments of specific elements, carried out in support of the
preparation of proposals by the European Commission.

1 The information at national level is also scarce, as shown by desk research and the
consultéion procesS$®Me mber St atesd representatives col
out assessments of cost and benefits in the area of legal migration ahaytiigyted the
difficulties surrounding the assessment of costs and benéfitparticular, ery few
Member States collect data on average processing tiofigpermit applications, which
makes it very difficult to assess the associated costs. As a consequence, the efficiency
assessment largely relies on the partial information gathered througivahmtion and
consultation process.

% Member States were consulted at the meeting of the Contact GrdiggahMigration of 18 May 2017, a

questionmad reudmyda) was sent in December 2017 to t}
Migration Network, and further followedp with members of the Contact Group on Legal Migration in

March 2018. Followig this consultation, it emerged that national studies of costs and benefits arising from

the implementation of the Directives are not available, with the exception of a study carried out in Germany
(2015) estimating whether the fees levied by adminisgapencies cover the related costs incurred in the
performance of all their tasks related to immigration law.

Most Member States reported processing times for the delivering of permits of several weeks and up to 185

days; this can be understood astihee taken to communicate a decision to the applicant, rather than as a

full time equivalent per application.

37

33



1 The analysis of the responses to the OPC suggests that TCNs having applied for entry and
residence in the EU tend to find that the cost and time incurred in the application are either
not reasonable or reasonable t@mall extent. The time taken to make an application
would appear to be considerable and take several weeks, including the time necessary to
gather document$ and the most common issue reported by respondents is the length of
the application process.

In addition to the qualitative analysis of type of costs and benefits related to legal migration,
as regulated by the Directives, Annex 4 includes a table of types of costs and benefits listed
by migration phase, also indicated for which types of costs anditsegeantified data is
available.

Based on a case study of costs of management of migration flows from 3 MS that did submit
realistic data, and other data such as number of permits issued in the different MS and
rejection rates where known, an extrapolatiof overall costs of implementation of the
permits was carried out by the contractor, indicating how such costs and benefits would be
distributed among key stakeholders (MS authorities, employers and:thirdry migrantsy.

The robustness of the fimdis is strongly affected by lack of data. The absence of this kinds

of data also means that the attribution of different types of costs and benefits to different
stakeholders uncertain, also renderingatiempt to determine how the costs and benefits are
distributed across Member States uncertain. The assessment of more or less efficient practices
(EQ10) is therefore largely a qualitative assessment, based primarily on expert judgement of
the findings of the practical application study (ICF Task 2) tdhentified a variety of
practices across Member States.

Based on the assessment of most efficient practices, an attempt is also made to draw
conclusions on the scope for simplification of the EU legal migration Directive and how they
are implemented.

Efficient practices were identified, using judgement based on a balanced assessment of
evidence of practical implementation, considering legal certainty and monetised or otherwise
quantified costs.

EU Added Value

Question 11: What has been the positive effects and results brought in by the EU legislation
compared to what could have been achieved at Member State or international level?

Question 12: To what extent do the issues addressed by the legal migratiotivé3irec
continue to require action at the EU level?

The identification of EU added value of the implementation of the Directives so far, as well as
the scope for simplification and the extent to which EU action is still required, are based on
the findings réated to the other evaluation criteria. Due to the challenges encountered to
quantify the analysis, including the robustness concerns regarding a counterfactual analysis,
the assessment of EU added value is largely qualitative.

Stakeholders were speciflypasked to identify EU added value, both in targeted and in the
open public consultation. Internal and external expert judgement as well as evidence related to

% Respondents report the following documents as the most common documents required: a valid travel

document, proof of educational qualifications, proof of sufficient resources, health insurance, documents
from the school/higher education institution they evés attend, proof of accommodation; job offer/work
contract and bank guarantee.

%9 |CF(2018) Annex 4C (economic analysis)
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practical implementation, including experience from complaints and from consultation. The
analsis of key gaps and issues (Annex 5) provided specific insight related to certain
categories of thirdountry migrants and the findings of effectiveness (Annex 7) formed an
important basis for the analysis.

Judgement criteria applied are:

- the degree tavhich stakeholders value specific provisions of the Directive

- the extent to which the Directives contributed to the observed effects

- the existence or absence of national or international alternative legislative structures
3. Quality assurance and results

In order to ensure good quality output of the process, the Commission worked closely with
the contractor to ensure latest-tgpdate findings were taken into account in the supporting
study. In addition, consultation of other Commission services toole maca number of
occasions on the study that forms the basis for the assessment, made sure the analysis is
relevant from different perspectives.

The consultation strategy was adapted throughout the process to also include validation of
preliminary finding among different kinds of stakeholders, as well as to seek to complement
data where specific shortcomings were identified. Open ended questions were asked and
information taken on board. An analysis to identify specific campaigns was carried out in
relation to the OPC, and potential bias was taken into account. A concerted effort was made to
ensure good outreach and uptake of the OPC, which resulted in a relatively large number of
respondents compared to other evaluations in the field of Home affairsigradion.

Triangulation of different sources of information was furthermore ensured throughout the
assessment. A thorough approach to the assessment of the practical application of the
Directives, starting from a logical steps in the migration chainerathan the Directives
themselves, enabled the analysis of migration from a different perspective, raising application
issues of importance but not directly regulated by the Directives (nationality, information
provision etc.). A case study approach (idfar#tion of 10 representative” thircbuntries)

was however abandoned when it became clear that representative data from consultation of
migrants from those countries did not materialise.

Key shortcomings related to the lack of qualitative and quanstatiaseline, has been
addressed by relating to another point of comparison, notably what the Directives were
intended to achieve.

As a result the qualitative assessment is considered solid, but for the reasons stated above, the
guantitative assessmentéss so.
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ANNEX 4: OVERVIEW COSTS ANDBENEFITS IDENTIFIED | N THE EVALUATION

I. Overview of cost$ benefits identified in the evaluation

Third-country nationals Businesses Administrations Overall economy andociety
Qualitative Quantitative / | Qualitative |Quantitative / Qualitative | Quantitativel Qualitative | Quantitative /
monetary monetary / monetary monetary

Cost / Benefit]
[name]

[Description:

e.g.

= economic, socia
environmental

= one off/recurring

Type of
cost/benefit

e.g. complianc
costs,  regulator

charges, hass
costs,
administrative
costs, enforceme

costs, indirect cost

Changes i
pollution,  safety
health,
employment

= Expected?
prediction from 1A

Unexpected?]

[high / medium / low
/ negligible /
unknown

Sources
stakeholders]

[KPI

[e.g. increase @

decrease
time
person
full-time

equivalents,

numbers

certificates/tonn

es of
equivalent

employment
rate / GDP
life expectancy

etc.
or

a ]

taken

in

dayq

[0)

COZ
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Pre-application (documentation) phase

Gathering
information on
migration
rights,
conditions and
procedures by
third -country
nationals and

Administrative
cost opportunity
cost of time spent
gathering
information

Financial cost
(fees) related to th

Administrative cost
(opportunity cost of
time spent)

Financial cost(fees)
related to use of
external srvices

Unknown

Administrative
cost internal
staff costs (if not
externalised)

Financial cost
(fees) related to
use of external

) use of external services

businesses )

services, to gather| Unknown

information, e.g. w

agencies, migratio

lawyers, or civil

society

organisations

Indirect cost
Provision of Administrative Administrative Administrative Administrative cost: Indirect
information on | costs/ benefits benefit: when clear benefit: (staff and IT) benefit from
migration associated with | information is facilitation of the associated with increased
rights, provision of clear |accessible, a process of provision of clear and transparency
conditions and | information by facilitation of the gathering accessible information and clear
procedures by | administrations | process of gathering information and (incl. online and other information
administration . information can be reduction of use means) and answerin on migration

Indirect cost / C . :
S benefit expected, as well as of external individual queries rights,

reduction of use of services - . conditions and
: Training different
external services = procedures,
Unknown authorities (e.g. public

Unknown

consular services)

Unknown (but likely
insignificant share of
Government
expenditure)

perceptions of
migration may
improve

Unknown
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Trade off: costs
associate with
answering individual
queries are reduced
when clear informatiol
is easily accessible

Preparing
documentary
evidence of
fulfilments of
admission
conditions

Compliance costs
gathering
documents, such ¢
proof of family
ties, proof of
sufficient resource
or proof of
compliance of
previous permit
when renewing a
permit, including
fees

Translations,
authentication,
apostille of
documents,
including fees

Recognition of
qualifications,
including fees

Compliance costs
including fees

Hassle costgdue to
waiting time, delays,
and the associated
uncertainty)

Expected direct
costs

Medium/ high

OPC identified
procedures for the
recognition of
foreign qualifications
among the main
difficulties - together
with finding
employment or an
employer when not
living in the EU and

Compliance
costs including
fees, where
applicable

Hassle costs

Expected direct
costs

Medium/ high

Employers also
identify
procedures for
the recognition o
foreign
qualifications
among the main
difficulties -
together with
long application
procedures and

overall complex / number of
Hassle costs
lengthy procedures documerts
required
Costs related | Compliance costs | Compliance costs Compliance
to securing a . including time spent costs
: Time spent e
job offer ; waiting time and fee
searching and : Costs of
(labour securing a job offe when use of private international
migration ga) intermediation

when not living in

recruitment are
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directives)

the EU

Travel for
interview

services
Medium/ high

higher than for
national
recruitment due
to higher
information
barriers,
especially for
SMEs (CECD,
Eol report,
forthcoming)

Medium / high

Recruitment
costs (labour
migration
directives)

Compliance costs

Cost associated

with labour market

test

Opportunity cost of
waiting time and
associated
uncertainty

Financial costwhen
travel costs for job
interview

Unknown

Costassociated
with labour
market test,
including
opportunity cost
of waiting time

Financial cost
when employer
covers travel
costs for job
interview

Unknown

Economic
benefit arising
from arrival of
labour
migrants to fill
pressing
labour market
needs

Public
perceptions of
migration may
improve

Economic
costfrom
waiting time
when labour
migration is
needed
(delayed
production)

See economic
impact
(labour
market) below
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Net impact

unknown
Application phase
Administrative fcacrjr?itlisa(r)ifs ation Costs of familiarisatior
costs One-off coststo With new with new requirement;
set up new requirements (including training)
procedures (including Expected direct costs
training)
Expected direct Unknown
costs
Unknown
Administrative Time to prepare the | Between | Time to prepare | Total cost | Administrative costs | Insignifi
costs application/ appeal/ | EUR 186 | the application/ |estimated |to process application|cant
Costsof renewal and 622 |appeall renewal |between |appeals/ renewals, sufshare of
applicationsto . mil. . EURG66 |as cost of stafpapital |Governm|
prepare / process | Expected direct (dependir] Training mil. and | expenditure ent
applications/ costs (familiarisation S - - .
. gon ith 132 mil. |administrative expens|spending
appeals (possibility assumptj | VIth new (including o | (EMN
if application ons requirements) both Administrative benefit AHQ)
rejected)/ renewals . - from the facilitation of
made) for| Expected direct |administra) controlling the status
preparati | costs tive costs (in particular as regard
on of and rengwals) ’
applicatio applicatio
n, n fees) for| Expected direct costs
excluding preparatio
appeals n of the
and applicatio
renewals n,
excluding
appeals
and
renewals)
annual
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direct cost

Application
fees

Financial cost
fees related to the
application for a
permit / renewal

Expected direct
costs / benefits

High (estimates by
ICF, public
consultation)

Expected direct cost

Cost
estimated
at EUR
210 mil.
(based or
assumpti
ons,
EMN
AHQ,
task II)

annual
direct
cost

Application fees
for various types
of permits are
often paid by the
employer
(businesses or
research
institutions

Expected direct
costs

See
previous
row above|

Expected direct
benefits

Benefit
estimate
d at EUR
210 mil.
(excludin
g fees
paid by
employer
s)

Annual
direct
benefit

Administrative
benefits

Reduction of costs
to prepare/ proces
applications, as a
result of the
harmonisation/
simplification of
admission
procedures (SPD)

mobility of

Reduction of costs,
including waiting
time

Unknown

Reduction of
costs, including
waiting time

Unknown

Reduction of
processingtimes/
improved efficiency

Unknown

41




students between
education
institutions is
facilitated (visa
exemptions)/ intra
EU mobility is
facilitated

Continuous benefi

Postapplication phase

Costs and
benefits
related to enter
and travel to
an EU MS

Administrative
costs to obtaining
an entry visa
(including fees)

Administrative
costs of procedure
upon arrival
(registration with
various institutions
such as local
authorities, social
security
institutions,
healthcare
providers,
immigration
authorities etc.)

Sociceconomic
benefits of legal
admission to an E
MS

Administrative costs
Unknown

Sociceconomic
benefitsof legal
admissiam to an EU
MS

High

Administrative cost
to process entry visa
and procedures upon
arrival

Benefit (fees charged

Net impact unknown

Overall
benefitsfrom
safe, legal and
orderly
migration

Economic
benefitsin
terms of tuition
fees paid by
students from
third countries

High

Delivery of the
permit

Additional charges
for the delivery of

the permit (permit

Financial cost

Unknown

Administrative cost
related to issuance of
permits
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card fee, residency
permit fee, and
other fees, e.g.
biometric data
processing fees)

Changes of statuf

Financial benefits
(fees charged)

Net impact unknown

changes in
employment
Enforcement | Administrative cos Costs related to
costs monitoring, reporting
and evaluatiomf
legislation
Unknown
Benefits Benefits arising | Benefits arising from Benefits arising
arising from from the protectior] the protection of the from the
the protection | of rights, especially right to private and protection of
of fundamental | the right to family | family life, the rights fundamental

rights

life (FDR)

Indirect benefits
associated to the
facilitation of
integration, health
andwell-being

Benefits arising
from clear
conditions and
guaranteed
procedural rights

of the child to be
with both parents

Lower income
requirements and
lower fees for FR
than in the UK, IE
and DK (not bound
by FRD)

Benefits arising from
clarity of conditions
to exercise the rights
and from the
guarantee of
procedural rights

Strong impact on
facilitation of

rights, improved
safeguards and
access to justice
of TCNs (a
more just
society)

Unknown
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integration, healt
and weltbeing
(relative to a situatio
of family separation)

High

Socio
economic costs
and benefits

Costsand benefits
from equal
treatment with
nationals as
regards:

working
conditions,

education and
vocational training

recognition of
qualifications,

branches of social
security, income
related pension,

access to goods a
services made
available to the
public,

freedom of
association and
affiliation

Benefits derived
from the promotion
of social cohesion
through equal
treatment with
nationals

Sociceconomic
benefits

Increased weltbeing,
productivity and
human development
(benefits derived
from improved
working conditions,
improved access to
education and
vocational training,
improved access to
branches of social
security, income
related pension,
access to goods and
servies made
available to the
public)

Higher probability to
find employment in
line with
gualifications and
lower probability of
underemployment-
below the level of
gualifications
(benefits derived
from improved

recognition of

Sociceconomic
costsfrom
improved
working
conditions

Sociceconomic
benefits
increased labour
productivity,
increased levels
of skills and
educational
attainment of the
labour force

Sociceconomic costs
associated with
provision of equal
treatment as regards
education and
vocational training
recognition of
qualifications,
branches of social
security, income
related pension, acce
to goods and serviceg
made available to the
public

Socieeconomic
benefitsassociated
with higher
educational attainmer
levels, reduced over
qualification and
underemployment of
TCNs

Net impact unknown,
but likely to be neutra
or positive, see below
the public finances
impact

Socic-economic
benefitsderived
from the
promotion of
social cohesion
through equal
treatment with
nationals

Unknown
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Continuous costs
and benefits

qualifications)
(OECD, 2017,
Making Integration
Work: Assessment
and Recognition of
Foreign
Qualifications)

Improved protection
of interests of TCNs
(benefits derived
from equal treatmen
in freedom of
association and
affiliation)

High

Unknown

Economic costg
and benefits
(labour
market)

Economic benefit
as workforce
increases (TCNs
are typically
younger than the
generally ageing
EU MS)

Economic costs
and benefitson
local wages

Economic benefits
of partially
alleviating labour
shortages

Economic benefits
of filling specific
niches on the
labour market

Economic benefits
arising from
participation in the
labour market

These include
benefits in the
country of origin
(via remittances
which tend to benefi
mostly the
individuals receiving
them- the literature
finds associations
between remittanceq
and some human
development
outcomes).

High

Economic
benefit as
workforce
increases, labou
shortages cabe
alleviated,
specific niches
can be filled

Economic
benefit as
workforce
increases

Overall, most
studies find no
impact of
overall
migration on the
wages or
employment
prospects of the
natives
(including the
impact of
refugees); the
impact of labar
migration
directives is
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Economic costif
displacement
effects of national
or TCNs who
arrived previously
to the EU

therefore very
likely to be
negligible and
might be
positive

Economic
benefit as
labour shortageq
in specific
occupations are
alleviated

Economic
impact by
filling specific
niches

There is very
scarce evidence
of displacement
effects and in
contrast some
evidence points
to benefits
through
increased
incentives of
low-educated
native workers
for upskilling
and positive
occupational
changes as a
consequence of
TCNs entering
the labour
market
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Economic costg
and benefits
(public
finances)

Fiscal costs and
benefitsassociateq
with the provision
of access to
education, as well
as to possible
access to
vocational
guidance, initial
and further training
and retraining (se€
above);

Fiscal costs and
benefitsassociated
to provision of

healthcare service

Overall, net fiscal
impact of migration is
negligible or slightly
positive, as migrants
tend to contribute
more (in terms of
income taxes, social
security contributions
health coverage, loca
taxes) than what they|
receive in benefits,
including access to
public services such g
healthcare, education
unemployment, and
public gads (OECD,
2013; ICF Task IV)

Small positive fiscal
impact of labour
migration directives is|
likely (as fiscal impact
of migration overall is
neutral or slightly
positive, and taking
into account that
overall migration
includes groups who
are less positiely
selected than labour
migrants and are likel
to take longer to
integrate into the
labour market)

Economic
benefits:
economic

Economic benefit
as the size of the
working-age

Economic
benefit as the
increase in the
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growth and
standards of
living

population
increases

Economic benefit
of human capital
development (by
those arriving with
skills and those
who come to study
research) and to
technological
progress

Possible economiq
benefit via
attracting highly
skilled workers,
and researchers, g
well as by retaining
student graduates
and alowing them
to stay to find
employment

Economic costs
and benefits on
standards of living

working-age
population
drives longrun
economic
growth and
increase of the
share of the
population of
working-age
leadsto
decreases in
dependency
ratios and thus
higher shares of
income per
capita

Increase in
diversity leads
to short and
long-run
benefits: higher
economic
growth (through
skills variety,
innovative
networks and
other channels)

Socieeconomic
benefits of
internationalisat
ion of education
systems as TCN
students and
researchers are
allowed to enter
and stay
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Intra -EU mobility phase

Economic and
social costs and
benefits

The economic and
social impacts
continue during
this phase

Benefits associate
with facilitating
process of moving
between EU
Member States

Benefits for
employers

Potential
benefit as
labour mobility
has positive
impact on
labour market
functioning
when facing
asymmetric
shocks within
the Eurozone

unknown
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ANNEX 5: DETAILED COHERENCE AN ALYSIS

This annex provides a detailed analysis ofititernal coherenceof the EU legal migration
Directives, and thexternal coherencewith other relevant EU policies and legislation.

1. INTERNAL COHERENCE

This analysis covers the provisions of all EU legal migration Direflviemking at how they
operate together to achieve the general and specific objectives of the policy.

The conclumns of the analysis point to several provisions wHaok of coherence may
impact on the attainment of the objectives of the Directives and/or create unnecessary
administrative burdens, while at the same time underlining where different approaches can
be justified considering the different scope and objectives of each Directive.

The analysis is organised into the following clusters grouping similar provisions across the
Directives, intuding a horizontal one on the clarity and consistency of terminology:

1. Clarity and consistency of terminology

. Scope of the Directives

. Admission Conditions

. Procedural issues

. Equal treatment and access to the labour market

. IntraEU mobility

. Right to family reunification

. Grounds for rejection, loss and withdrawal of status

© 00 N o 0o b WD

. Format and type of authorisations
10. Mechanisms of cooperation

40 Scope of the fitness check and abbreviations used: FRD (Family Reunification Directive 2003/86/EC), LTR
(Long Term Residence Rictive 2003/109/EC), SD (Students Directive 2004/114/EC), RD (Researchers
Directive 2005/71/EC), BCD (Blue Card Directive 2009/50/EC), SPD (Single Permit Directive 2011/98/EU),
SWD (Seasonal Workers Directive 2014/36/EU), ICT (Intra Corporate Transfezstideé 2014/66/EU),
S&RD (Students and Researchers Directive (EU) 2016/801). NB: The S&RD repeals SD and RD with effect
from 24 May 2018, however Ireland remains bound by the RD.
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1.1. Clarity and consistency of terminology

All legal migration Directives examined in this section cover a number of steps of the
migration process. Most of the Directives contain provisions on admission conditions,
admission procedures, rights based on the authorisation (such as the right émdvadcess

to the labour market and the right to equal treatment with nationals in other areas), the format
of the authorisation (such as a combined work and residence permit or visa) , and the situation
of family members. A number of Directives also camtprovisions on information about
migration possibilities (transparency) and iAEd mobility.

The internal coherence check showed that in the different Directives, similar issues are
frequently addressed by different wording. Differing legal techniqgeseral clauses vs.
detailed enumerations) are used to address comparable issues and frequently these differences
cannot be explained by the different scope of the Directives at stake. The reason for this lack
of legal consistency lies mainly in the gt genesis of the different Directives, each of
which had its own peculiarities, policy constraints and decision makers involved (FRD and
LTRD were adopted by Coundil with only 12 MS involved in adoption while the latest
Directives were adopted by Edhd Councili with 25 MS involved in adoption). On top of

this, vague formulations seem to have been sometimes deliberately used in the -decision
making process as a tool for reaching agreen@mt& number of issues, the coherence check
gives an indicatio that the clarity and consistency of terminology of the EU legal migration
rules could be improved.

1.2. Scope of the Directives

Overlapping scope The scope of the SPD covers some taindntry nationals falling also
under the scope of other Directives (suas BCD, FRD, S&RD); others (such as LTR
holders) are expressly excluded, while national permanent residence permit holders (Article
13 LTR) are covered. In addition, there is an overlap between the BCD and the RD or S&RD
(for researchers) as some thowlintry nationals could fall under the scope of both Directives.

Double statuses Leaving aside some express exclusions mentioned in the introductory
Articles of the Directives, it is frequently unclear whether an accumulation of different
statuses in theame or in different Member States is possible or not. This is particularly
relevant for beneficiaries of international protection. Most legal migration Directives exclude
beneficiaries of international protection (IP) from their scope of applicationoflyelegal
migration Directive which so far contains an express opening to beneficiaries of IP is the LTR
Directive. The most important legal challerigef key relevance when it comes to intra-EU
mobility 7 is to fix rules which prevent expulsion from acend Member State to a third
country in situations in which a mobile beneficiary of international protection in a first MS
loses his or her residence right in a second MS. The possibility for beneficiaries of IP to
obtain a legal migration status may alsconsidered in the context of other legal migration
Directives and a first concrete step in this direction was made with the 2016 proposal for an
amended Blue Card Directive.

Gaps in the scope:There are many categories of TCNs who are not yet or patily
covered by the EU legal migration Directives. See details in Annex 6.

Competing national schemesParallel national schemes are allowed under LTRD and BCD.
With regard to FRD, S&RD, SWD and ICTD, Member States are not allowed to have parallel
natioral schemes, but may still have (and de facto have) national rules covering situations
which are outside the scope of the Directives. On the one hand, the case can be made that
competing national schemes undermine the visibility and branding -afig&)schenes. This

was the position taken by the Commission in its 2016 proposal for an amended Blue Card
Directive. On the other hand, the case can be made that the existence of a variety of

51



competing national models for attracting migrants may sometimes be @nveelincubator”
for testing differing models and creative solutions in the quickly developing field of
international migration.

1.3. Admission Conditions

The rules on admission conditions vary across the Directives. In some cases the differences
are a logical eflection of the specific situation of the categories of tewdntry nationals
covered by each Directive. In other cases, the differences across Directives are more difficult
to explain.

Sufficient resources All Directives are consistent in requiringrfthe TCNs to have

sufficient resources. The way how this is done differs, however, significantly: The BCD does

not have an explicit provision but the salary threshold requirement constitutes a de facto
guarantee of sufficient resources. The ICTD requitasthe salary meets the salary level of a

national in a comparable position. Both the ICTD and the SWD prevent Member States from
asking additional documents to prove this condition other than those provided for in the
Directives (notably the contracl/i t h regard to the quantificat
S&RD all ows Member States to set a Oreferen
constituting O6sufficient resourcesao, whi |l e
things, the level ominimum wages and pensions are to be taken into account. In practice,
sufficient resources is one of the most important admission requirements and the CJEU
already had to clarify the meaning of the resources requirement in the FRD twice (incases C
578/08and G558/14).

Sickness insuranceAll Directives require the TCN to have sickness insurance in respect of
all risks normally covered for nationals in the Member State concerned, but slightly different
descriptions are included as to what this wouldienthe differences can partly be explained

by the fact that some categories of TCNs are working (and therefore normally covered by
sickness insurance linked to the employment) while this is not the case for other categories,
such as school pupils for expta.

Adequate accommodation and proof of addresstour Directives (FRD, SD, SWD and
S&RD T the latter as a "may" clause for trainees, volunteers and school pupils) require proof
of accommodationwhile the LTRD, BCD, S&RD and ICTD allow Member Statesequire

the provision of armddressn the territory of the MS concerned (the ICTD at the latest when
the permit is issued). Two Directives (FRD and SWD) specify that the accommodation should
meet certain criteria to ensure an adequate standard of livihg tbirdcountry national (and

the family members in the case of FRD). These differences may reflect the need for higher
scrutiny of applications for these statuses in view of, for example, concerns about exploitation
and irregular migration (e.g. shamamages, trafficking) and can therefore not necessarily be
considered as inconsistent.

Valid travel document: All Directives require the thirdountry national to present a valid
travel document as determined by national legislation. All Directives ekdé&id and FRD

allow Member States to require the period of validity of the travel document to cover at least
the initial duration of the authorisation. This distinction may be justified by the fact that
LTRD and FRD permits tend to be issued for longeiopst

Public policy, public security and public health: All Directives stipulate that TCNs who are
considered to pose a threat to public policy, public security or public health shall not be
admitted. The FRD includes a further specification as to the type of crime and the level of
danger emanating from the pen. The LTRD specifies further when public health can be
used as a ground for rejection. These provisions leave a significant level of discretion to
Member States. In case324/15, the CJEU expressly clarified that its public order-tzage
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developed inthe context of the free movement Directive 2004/38/EC cannot be directly
applied when it comes to admission of TCN students.

No risk of overstaying/ensuring return travel costs are coveredThe SWD requires
Member States to verify that TCNs do not presensk of irregular immigration, while the

SD and the S&RD require evidence of sufficient resources to cover return travel costs. The
RD and S&RD as regards researchers specify that the responsible research organisations may
be obliged to assume resporildip for the costs related to return incurred by public funds.

The other Directives don’t contain comparable provisions.

Integration conditions: Two Directives (FRD and LTRD) stipulate that Member States may
require compliance wbothdécaoanhdgtabned. 0Mmbhasdrm
Omeasuresd or oO0conditionsd are currently onl
fact that the integration needs of different categories of migrants may differ: those who come

as temporary migrants with clear perspective to return to their home country after their stay

in the EU (such as seasonal workers or otgporate transferees) may have a more limited

need for integration support; likewise highly skilled migrants (such as Blue Card holders,
stucents or researchers) already dispose of qualifications and skills allowing them to better
face integration challenges. FRD and LTRD currently do not frame in any detail the
conditions under which integration measures or conditions may be imposed. Fdcé#uisvit

gap, the CJEU developed, in a number of judgements (Ca$B8/C4; C579/13; G540/03),

certain criteria, essentially linked to proportionality, with which such measures or conditions

must comply. One may consider fostering integration by moreéletbi@nd harmonised rules

in the migration directives, building upon the steer provided by the CJEU on this aspect.
Requiring compliance with integration Omeas
impact for integration, if these measures are webighed and framed in a welcoming

context. On this last aspect, one may consider following the approach already chosen by the
Commission in its proposal for a Qualification Regulation (COM(2106)466) and to establish

also in the field of legal migration aght of legal migrants to have access to language
courses, civic orientation and integration programmes as well as vocational training.

Right to admission: Some of the Directives do not specify clearly whether Member States
are obliged, upon fulfilment dadll admission conditions, to grant an authorisation, while the
most recently adopted ones are clear (SWD, ICTD, S&RD). This regulatory gap was filled by
CJEU jurisprudence: In its judgment in Casé4D/03, the CJEU clarified that the FRD
imposes precispositive obligations with corresponding clearly defined individual rigfits

on the Member States, since it requires them, in the cases determined by the Directive, to
authorise family reunification of cagleftaai n me
margin of appreciation. In case-421/13, the CJEU ruled that the conditions for the
admission of students listed in SD are exhaustive, meaning that Member States are not
allowed to introduce additional conditions. The reasoning set out in thes@udgments
applies to all legal migration Directives, without prejudice to Article 79(5) TFEU for those
Directives regulating admission for work purposes.

Admission conditions for the purpose of work:The three main Directives covering specific
categores of TCNs who wish to migrate for the purpose of work require as an admission
condition the presentation of a valid work contract (BCD, SWD, ICTD), a binding job offer
(BCD, SWD) or a training agreement (in the case of ICT trainee employees, as well as
trainees under the S&RD). The SWD and ICTD are prescriptive about the elements that
should be included in the contract, while the BCD outlines that the salary should be specified
in the contract. The more prescriptive provisions of the SWD and ICTD weoeliicd to
ensure that MS authorities can check that the contract is in line with national law, collective
agreements and practices.
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Volumes of admission Article 79(5) TFEU expressly respects thight of Member States to
determine "volumes of admission” of thoduntry nationals coming from third countries to
their territory in order to seek workThe right to be admitted may therefore be limiteas

far as first admission under the Directivesvering economic migration (i.e. BCD, SWD,
ICTD and some of the categories of S&RD) is conceiineg Member States under Article
79(5) and the corresponding Articles on "volumes of admission" in the relevant Directives.
Article 79(5) TFEU does not covehird-country nationals coming to the EU for purposes
other than work (such as students, school pupils, family members), and it does not cover cases
of intraEU mobility of thirdcountry workers. The current mainstream understanding of
Article 79(5) andhe corresponding Articles in the Directives interpret it as allowing Member
States to establish national quota and to beiable that basi$ to refuse admission even if

all other requirements of the Directive are met. In this contexi th#ll openi question

arises to what extent MS may use such quota for fixing e.g. a permanent quota of zero,
thereby undermining theffet utileof the acquis. One may consider improving legal certainty

by making the Articles on "volumes of admission” in the relevargdiives clearer and more
precise as regards the practical aspects of the eventual application of this right by Member
States.

The principle of Union Preference: The promotion of this principle, according to which
third-country nationals may only acceaethe EU labour market, if a post cannot be filled by

a worker already forming part of the EU labour market, had been a central objective of the EU
legal migration policy in its early phase. It had been endorsed as political objective in
Council Resoltion of 20 June 1994 on limitation on admission of #uodintry nationals to

the territory of the Member States for employm@nt C 274, 19.9.1996, p. 31). The 2001
Commission proposal on economic migration (COM(2001)386) expressly aimed at making
this pinciple legally binding, by providing transparent and predictable rules for
demonstrating that there i s an.Thesobsaguenly c n e €
adopted legal migration directives did not follow the line of prescribing an obligation
Member States to respect Union preference, but rather regulated access to the labour market
per category of thirgountry national, taking into account their different characteristics
(LTRD, FRD, BCD, SWD, ICTD and S&RD). For some categories accesbetdabour

market is (nearly) unconditional (ICTs, family members covered by Directive 2003/86/EC);
for others (Seasonal workers, Blue Card holders, Researchers, mobile LTR) it is subject to an
optional labour market test or other requirements.

Labour mark et tests: The legal migration Directives regulate access to the labour market per
category of TCNs, taking into account their different characteristics. For ICTs, no labour
market test can be carried out but the ICT is limited to the specific employntesityac
authorised under the permit. The FRD links access to the labour market to the rights of the
sponsor and allows for additional limitations during the first 12 months. In other Directives
(SWD, BCD, S&RD for those that are considered workers, LTRD wegard to intr&eU

mobility) access to the labour market is subject t@ptonal labour market test. Details of

the conduct of these optional tests at national level are not regulated and applicants are faced
with a variety of differing national procedures, which may also have an impact on the length
of the overall procedurewithin the limits set by the Directives.

1.4. Procedural issues

Access to information on admission conditions and procedurd$iree of the Directives

(LTRD, FRD and BCD) lack an explicit obligation on Member States to provide information,
while this is a specific regrement in the four more recent ones (SPD, SWD, ICTD and
S&RD). Three Directives (SWD, ICTD and S&RD) specify that information should be
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Nfeasilyo accessible. The type of informati on
in the other Directivethere are minimum requirements in this regard.

Submission of application (who can submit the application)T h e 6 e mprleol yant eendt 6
Directives (i.e. SPD, BCD, ICTD and SWD) allow for the application to be lodged by either
the TCN, his/her employer or a$t entity (whether it is the employer or not). Similarly, the

RD and S&RD allow for the application to be submitted by the TCN or the host entity, and
the FRD provides for this to be done by the TCN or the sponsor. The LTRD specifies that the
TCN concernd is to lodge the application. The rules reflect the specificities of the different
categories covered.

Submission of application (where to submit application)All Directives with the (logical)

exception of the LTRD allow for applications from outside tarritory of the Member State.

Six Directives also allow for applications to be lodged in the territory of the Member State:
the O0ol der 6 Directives, FRD and RD, contain
provide for this when the TCN holds aicence permit or a longtay visa; while the SPD

allows this only in accordance with national law. The SWD and ICTD do not allow for the
submission of applications in the territory of the Member State. For coherence reasons, one
may consider the option @low as a general rule botf-loco applications of legally staying

TCNs and applications from abroad.

Deadlines for processing applicationsThe timeframes for national authorities to process
the application vary significantly across the Directives drmavsan overall reduction of time
allowed for processing in the more recent Directives. The analysis has shown that there is
room for aligning the 9 months of the FRD, the 6 months of the LTRD, the 4 months
threshold of the SPD and the 90 days in the BOBDSICTD and S&RD.

Three Directives (SWD, ICTD and S&RD) do not offer the option for Member State to
extend the timeframe in exceptional circumstances.

The timeframe set in the Directives obliges
Member Statesthis could be (and de facto is, in practice) interpreted as delivering the
residence permit, while in others it could I
receipt of the permit, which would already allow for travel. The Directives coatdycivhat

i s meant by Ataking a decisiono. Mor eover, I

what extent the time needed for the delivery dfeventually neededvisa is included in the
procedural deadline, as is already the case in SWD.

Fasttrack procedures. Some Directives (SD, RD, ICTD) provide Member States with the
option to put in place fadtack/accelerated procedures. The ICTD offers an option to put in
place a system of "recognised entities" while the S&RD provides for a fastefor students

and researchers, simplified procedure in case the Member State has put in place approval
procedures for host entities. Comparable possibilities for acceleratetlatdsiprocedures

could also be made available under the other Directives.

Requesting further information when the application is incomplete All Directives except
LTR and FRD contain a clause which obliges Member States to inform the applicant of the
need to submit additional information.

Providing reasons for rejection; right to appeal and consequences of administrative
silence The Directives requiré albeit with different wording a written notification of the
decision, the provision of reasons for rejection (not in SD and RD), information on the right to
redress (not iFRD) and the right to mount a legal challenge. In relation to the consequences
of administrative silence FRD, LTRD, SPD, BCD, SWD, ICTD and S&RD lay down the
obligation for national competent authorities, when examining applications for residence
permits,to give a written notification of the decision to the applicant within a set deadline. In
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addition, some of these Directives include provisions stating that Member States shall set out
in their legislation the consequences of an absence of a decisiocanimgia permit within a
specific deadline, without specifying substantive safeguards. ICTD and SWD do not contain
any explicit provision on the issue. It results that the current situation as regards these
procedural aspects is ambiguous and calls forencoherencelThe analysis has shown that
there is room for improvement, taking notably into account that the right to good
administration i§ as set out by the CJEU in its judgment in Cas&8®13,G & R*, and G
249/13,Boudjlida™ i a fundamental right recognised as a general principle of EU law and
enshrined in the CFR, which forms an integral part of the EU legal order. This right includes
the right of every person to be heard, before any individual measure which would affect him
or her adversely is taken; the right of every person to have access to his or her file; the right of
every person to have recourse to a legal adviser; the obligation of the administration to pay
due attention to the observations by the person concerngédexamine carefully and
impartially all the relevant aspects of the individual case and the obligation of the
administration to give reasons for its decisions.

Administrative fees Five Directives (SD, SPD, SWD, ICTD and S&RD) stipulate that
Member Statesnay require the payment of fees for handling applications. Four of them
(excluding the SD) provide that the fees shall not be disproportionate or excessive. The SPD
adds that the fees may be based on the services actually provided for the processing of
apgications and issuance of permits. The vagueness of these provisions led to two
judgements of the CJEU (Case309/14 and €508/10) in which the CJEU developed more
concrete proportionality criteria. The analysis has shown that there would be room for
aligning the feerelated provisions in the Directives with CJEU chsg so as to enhance

legal certainty.

1.5. Equal treatment and access to the labour market

Seven Directives (LTRD, RD, BCD, SPD, SWD, ICTD, S&RD) include provisions on equal
treatment of TCNs witlrespect to nationals of the Member State concerned, covering a
number of detailed aspects. The ICTD also foresees such equal treatment, but with regard to
the terms and conditions of employment, it guarantees at least equal treatment with posted
workers under Directive 96/71/EC. The FRD and SD do not include provisions on equal
treatment. As per the SPD, with its very broad scope which also includes holders of purely
national permits, equal treatment also applies to (i) any holder of a residence pernst who
allowed to work and (ii) those who have been admitted for the purpose of work.

The inclusion of specific equal treatment provisions in each Directive, as well as specific
restrictions, reflects a differentiation between the different categories of TCNs covered by the
Directives, as well as the length of stay in the territory of a ManState. However, this
differentiation does not seem justified in all cases and sometimes seem to have been rather the
result of negotiations with Member States in view of the specificities of their national
systems. The FRD and the SD do not grant etteatment although those covered by this
status and who are allowed to work benefit from the SPD. This means that family members
and students (under the SD) who are not allowed to work are not benefiting from equal
treatment rights.

There is also an issuof technicalconsistency between the asylum acquis and the legal
migration Directives: The Qualification Directive 2011/95/EU, as well as other asylum
instruments, contains provisions on the rights of TCNs, including on access to the labour

41 Judgment of the Court of Justice (CJEU) of 10 September ZB18, G. and N.R. v Staatssecretaris van
Veiligheid en JustitieC-383/13 PPU.

42" Judgment of the Court of Justice (CJEU) of 11 December,20idled Boudjlida v Préfet des Pyrénées
Atlantiques C-249/13.
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market and right to equal treatment. Many of these provisions are similar to parallel
provisions in the legal migration Directives. However, not always exactly the same wording
as in the legal migration Directives is used.

Attention should be paid to tHact that TCNs benefit from general rights guaranteed under
international and constitutional law &my personin all those cases in which equal treatment
is already guaranteed by other existing and binding legal instruments f(eeglom of
associationequal working conditionshhe mentioning of equal treatment rights in the legal
migration Directives is rather a declaratory confirmation of rights already available to all
persons present on EU territory.

Article 20 of the EU Charter of fundamental rights (equality before the law) applies to all
persons, including TCNs; unequal treatment is only allowed in so far as it can be justified by
legitimate considerations and provided it is done in a proportionate manner. Article 20 is
therefore an important benmark for the human rights scrutiny of equal treatment clauses in
all EU migration Directives.

Freedom of association and affiliation Six of the Directives (i.e. LTRD, SPD, BCD, SWD,
ICTD and S&RD) stipulate that TCNs should have equal treatment inctesp#his right.

The wording is the same for all Directives. The provision is missing in the FRD, but family
members who are allowed to work in accordance with Article 14 of the Directive are covered
by the SPD. The SWD adds to this the right to strildetake industrial action.

Access to education and vocational trainingFive Directives provide for equal treatment

with regard to education and vocational training, while such provision is missing in the SD,

RD and ICTD. Different restrictions are allowédthe five Directives. While some appear

6l ogical 6, such as the restriction in the S|
employment or are registered as unemployed, the reason why others have been introduced in
one or more Directives (buiot in others) cannot be easily explained, such as the restrictions

related to language proficiency and the fulfilment of specific educational prerequisites.

Recognition of professional qualifications: Seven Directives (LTRD, RD, BCD, SPD,

SWD, ICTD,S&RD) give the right to equal treatment
diplomas, certificates and other qualifications, in accordance with the relevant national
procedur eso. Equal treatment under tiheen Direc
granted. Given that recognition of diplomas and professional qualifications is typically an
issue with high importance not only for holders of an authorisation but also for applicants, the
analysis has shown that there may arguably be a case fodiegténexceptionallyi equal

treatment also to persons who have submitted an application (but were not yet granted an
authorisation) under one of the Directives.

Access to social security, social assistance and social protecti®@ome inconsistencies
were identified. While it is justified that equal treatment with regard to social security is
primarily granted in the employmenrglated Directives, as in the others there is a need for the
TCNs to have sufficient resources so that they do not have to mak# gscial assistance
systems, the references to social security are different in the Directives. Some refer to
branches of social security as defined in Regulation (EC) 883/2004 (SPD, SWD, S&RD) and
others to provisions in national law regarding thesatines.

The only Directive that provides for equal treatment regarding social assistance and social
protection is the LTRD but it can be limited to core benefits.

Restrictions may be put in place by Member States in case of $@ort employment / short
term stay in the SPD (but may not be restricted for those in employment, or those who have
been employed for 6 months and are registered as unemployed); in the SWD (with regards to
unemployment and family benefits); and in the S&RD and ICTD (research@rkCas are
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excluded from family benefits if their stay is authorised for respectively less than 6 and 9
months). The analysis has shown that such restrictions may be justified in certain
circumstances, but that there could be scope for aligning the diesein the required
periods of stay.

Some inconsistencies have also been identified with regard éxplogt of pension benefits

The ICT refers to payment of old age, invalidity and death statutory pensions, the BCD to
statutory pensions in respect of old age, and the SWD to statutory pensions (based on
previous employment).

Tax benefits: No coherence issues identifiethe equaltreatment right to tax benefits is
guaranteed in five Directives (LTRD, RD, SPD, SWD, S&RD) and, through the SPD,
arguably also applicable to the BCD and the FRD (insofar as the family member is allowed to
work). Of all the Directives, it is not guarantem the ICTD, which can be explained by the

fact that ICTs are only temporarily in one or several Member States and are in general not
residents for tax purposes in these countries.

Public goods and servicesSome inconsistencies identified. Seven Diraxgi provide for

equal treatment in access to goods and services (with family members, and students under the
SD being covered by the SPD if allowed to work). The LTRD allows for Member States to
restrict the right to persons who have their registered oaluslace of residence in the
Member States. The SPD specifies that access to public goods and services might be limited
to those TCNs who are in employment. Of all the Directives, equal treatment in access to
housing is not provided in the SWD as accomratidn is a praequisite for admission.
Furthermore, three Directives (BCD, SPD and S&RD) allow Member States to restrict equal
treatment provisions regarding access to housing.

Working conditions: Some inconsistencies identified. The SPD, S&RD and SWdec

health and safety at the workplace while SWD gives an indication as to what is included in the
term "working conditions" and provides for equal treatment as regards "terms of employment”
as well. The ICTD (a special case in itself since it only cotemgporary posting and no
genuine access to the labour market) refers to the conditions fixed by the Posted Workers
Directive 96/71/EC, except for remuneration, where equal treatment with nationals is an
admission condition. The analysis has shown thattlseroom for simplification as regards

the wording on working conditions across the Directives.

Access to employment and seEmployment: Some inconsistencies identified. All nine
Directives include provisions on access to employment subject to iessicbut only the

FRD and LTRD provide a 6general é equal- treat
employment (subject to some restrictions). For the remaining categories of TCNs employment

is restricted to the purpose for which the TCN has lagenitted for, except for students. The
restrictions are categospecific and thus vary depending on the category. Access to
employment is closely related to admission conditions for the purpose of work, labour market
testing and Union Preference discusabdve (see section on admission conditions).

1.6. Intra -EU mobility

According to the Convention Implementing tBehengenAgreement, thirecountry nationals

I who are in possession of a valid travel document and a residence permit oistaloniga
issued bya Member State applying the Schengen acquis iri fale allowed to enter into and
move freely within the territory of the Member States applying the Schengen acquis in full,
for a period up to 90 days in any 180 days period. T®ehéngen mobility does not provide

for a right to work in other Member States. However, underdmeder Elst caselaw of the

CJEU (for further details see external coherence section dealing with posting of workers)
third-country workers who are regularly and habitually emetb by a service provider
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established in a Member State can be posted to another Member State (host country) without
being subject in the latter State to administrative formalities, such as the obligation to obtain a
work permit.

This section is dealing Wi provisions on intEU mobility which go beyond mere
"Schengen mobility" and which can be found in the LTRD, the BCD, the ICTD, the SD, the
RD as well as in the S&RD. Looking at the mobility provisions in these Directives, it is
necessary to conceptualdlistinguish two typesof intra-EU mobility : while in LTRD and

BCD the objective of mobility is to move to another Member State and to settle there/to find a
new job there, the purpose of mobility under ICTD, SD, RD and S&RD is rather to provide
for tempmrary mobility to other Member States. Many of the differences outlined below can
be explained by this fact.

Prior residence requirement in the first Member State:Blue Card holders may benefit

from the facilitated intrd&eU mobility procedure provided fon the BCD after 18 months of
residence in the first Member State (12 months according to the 2016 proposal for amending
the BCD). If they wish to move to another MS before that period, they must apply for a new
Blue Card in the second Member State as Was a first application. Longerm residents

may use the intr&U mobility provisions as soon as they are granted the status, i.e. after a
period of five years of legal residence. There is no requirement to have resided for a certain
duration in a MembefGtate before being able to use irfiild mobility provisions in the

ICTD, SD, RD and S&RD.

Length of stay in the second Member StateThe RD, ICTD and S&RD (for researchers)
provide for two types of mobility provisions: shaerm mobility and longerm madility. The
BCD does not include provisions on shtatm mobility for work purposes, nor do the SD
and the S&RD for students.

Short term mobility The ICTD defines shoterm mobility as a period of up to 90 days in

any 180day period per Member State. The RD, although not specifically calling it “short
term", provides for different rules for stays under or above 3 months. Under the S&RDP, short
term mobility for researchers can last up to 180 days in any 360 days. This means that when
an assignment to a second Member State lasts e.g. 140 days, an employer of an ICT is obliged
to apply for longterm mobility, while in the case of a researcher underS&RD, this would

still be considered as shdagrm mobility.

Long-term mobility The LTRD, the ICTD, the BCD, the SD, the RD and the S&RD foresee
long-term intraEU mobility. A maximum duration of mobility is only set in the S&RD as
regards studentst 860 days per Member State, Member States may set a limit for researchers
as well, which cannot be lower than 360 days.

Procedural requirements for exercising mobility: Two different proceduresxist as regards
mobility: applications and notificationshe latter being a lighter procedure requiring the
transmission of documents and allowing Member States to object, otherwise the mobility is
tacitly approved. Both procedures are provided for J@mgn mobility in the ICTD and
S&RD for researchers, while tification is optional for shosterm mobility in these
Directives (meaning that Member States may opt to allow mobility of ICTs, researchers and
students without any procedure).

The different Directives provide for differing optional and mandatory rements to apply

for or to notify mobility. The point in time when an application or notification must be
submitted also differs. This situation is exacerbated by a very fragmented legal framework of
rejection or objection grounds.

Substantive requirementsfor exercising mobility: Several differences have been identified.
A key finding is that only the ICTD and the S&RD for students provide for a real
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simplification of the mobility process with regards to ldegm mobility. The three other

Directives prouviling for longterm mobility (LTRD, BCD, S&RD for researchers) contain
relatively heavy requirements for the exercise of {@rgh mobility which come close to the
requirements for a first application in an EU Member State.

The type of documentary eviden@®uired differs across the Directives. However, this is to a
large extent justified by the different types of activities for which the permit is granted (for
example the fact that under the LTRD and the S&RD, Member States may require proof of
sufficientresources but under the BCD or the ICTD they may not, is justified by the fact that
LTR and students do not necessarily have an income already in the second Member State and
researchers are not necessarily considered as workers, whereas BC holders aneatyT

have per definition resources through their employment).

Accompanying family members The LTRD, the BCD, the ICT for loagerm mobility and

the S&RD for researchers foresee facilitation for family members to accompany the TCN in
the second Membe$tate. Family members of ICTs exercising their right to steorh
mobility are not granted facilitated right to move. The legal technique which is used for the
facilitation is to provide derogation from the 'standard' requirements under the FRD. For
instance, LTR family members must have resided with the sponsor in the first Member State
in order to be able to move to the second one. This is not the case for Blue Card holders, ICT
or researchers. This difference may be explained by the assumption tfahilyemembers

have already joined the LTR in the first Member State in the five years of residence, while
this may not be the case for the other categories if they were residing in the first Member
State for a short period.

1.7. Right to family reunification

Provisions on family reunification can be found in the FRD, the RD, the BCD, the ICTD as
well as in the S&RD for the category of researchers. The SD, the SPD and the SWD do not
foresee any special rules on family reunification and the general regime ERD@pplies.
Specific rules on family reunification in the LTRD are provided only in relation to-Hitra
mobility. The FRD only sets minimum standards for family rights and applies without
prejudice to more favourable provisions. Therefore, the fact tteatfamily reunification
provisions in the BCD, the ICTD and the S&RD are more generous on some aspects is not in
itself a coherence issue. The absence of more favourable family reunification rules for holders
of LTR status (the most stable and "integmnaimiented” status) may be considered as
incoherent compared to other Directives.

All Directives concerneddefine family members in line with the categories of TCNs
compul sorily covered by the FRD, namely the
sponsor and of his/her spouse.

Minimum period of residence The FRD applies where the sponsor is holding a residence
permit issued by a Member State for a period of validity of one year or more. This does not
apply for refugees. The other four DirectivRD, BCD, ICTD and S&RD) formulate a
similar derogation from the FRD, not requiring any minimum period of residence for the
sponsor.

Reasonable prospects of obtaining the right of permanent residenceéhe BCD, ICTD and
S&RD formulate a similar derogatidrom the FRD that the sponsor is not required to have
reasonable prospects of obtaining the right of permanent residence.

Integration measures/conditions:The FRD provides the option for Member States to apply
integration conditions for children aged oviE? years and arriving independently from the
rest of their family before authorising entry and residence. For all other family members under
the FRD, Member States may require the TCN to comply with integration measures, in
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accordance with national law. it regard to refugees and/or family members of refugees, the
integration measures may only be applied once the persons concerned have been granted
family reunification.In the case of family members of EU Blue Card holders, of ICTs as well

as of researchne under the S&RD, the integration measures can only be applied after they
come to the Member State.

Procedural time limits: Under the FRD, the competent authorities of the Member State shall
give the person, who has submitted the application writtenigaitdn of the decision no later

than after nine months. This time limit is six months under the BCD and 90 days under the
ICT and the S&RD. These differing time limits (notably the difference between the 6 months
of the BCD and the 90 days in the ICT &8®IRD) may be considered an incoherence.

Family member s6 acc e ¥sderthe FRDhMemHderaSkatesumay fardhe k e t
first 12 months of residence restrict the fa
of derogation from the FRD, the BCihe ICTD and the S&RD do not foresee any time limit

in respect of access to the labour market. The S&RD allows, however, restricting access to the
labour market in exceptional circumstances such as particularly high levels of unemployment.

On this aspecthe S&RD is incoherent with the BCD and ICTD.

1.8. Grounds for rejection, loss and withdrawal of status

Six Directives (FRD, LTRD, BCD, SWD, ICTD and S&RD) include sometimes lengthy
provisions on grounds for rejection. Seven Directives (FRD, LTRD, RD, BCD,S@TD

and S&RD) include provisions on grounds for withdrawal or loss of status ranging from
general clauses to casuistic lists.

From a systematic point of view, admission conditions and reasomsjéation mirror the
same reality and should ideally bengruent. As regards rules withdrawal the two main
justifications for having such rules in place are (1) considerations of proportionality (it may be
undue to withdraw an already granted authorisation just because of a minor irregularity in the
application file) and (2) newly arising developments (such as unemployment, committing an
offence, etc.). Looked at from this systematic angle, all provisions discussed in this section
offer significant scope for simplification and alignment. Moreover the rifiijebinding value

of the respective provisions ("shall clauses”, "may clauses" and "shall, if appropriate" clauses)
contribute to the lack of legal clarity.

Rejection grounds related to employer/ host entityFour Directives (BCD, SWD, ICTD

and S&RD) prov de f or Member States to reject the
and S&RD and an obligation in the SWD and ICTD, if it is proportionate) if the employer has

been sanctioned for undeclared work and/or illegal employment. The SWD, ICTD and S&RD
alow Member States to reject the application
wound up under national insolvency | aws or r
three Directives also allow rejection if the employer or the hostyemds failed to meet its

legal obligations regarding social security, taxation, labour rights or working conditions. The

I CTD and S&RD all ow Member States to rejec
established or operates for the main purposediftéting the entry of thirecountry nationals

falling under the scope of this Directiveo.
noncompliance of the terms of employment with national law and collective agreements and
practices, while the SWincludes a specific ground for rejection . e . Awithin the
immediately preceding the date of the application, the employer has abolishedimdull
position in order to create the vacancyo.
While some of the differences, including the usedahay 6 c¢cl auses, can be
Onatured of the status, it is not clear why
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as the business not having any economic activity taking place, or being established for the
purpose of facilitating t entry of thirdcountry nationals.

Rejection based on ethical recruitmentT he BCD i ncludes a ground f
clause) in cases when the recruitment would result in third countries suffering from a lack of
qualified workers (i.e. ethical ceuitment). The provision on ethical recruitment concerns
Obrain draind of gualified workers (such a:
provision features only in the BCD.

Admission conditions no longer satisfied and lapse/expiration of documear status: All

Directives provide that if the conditions for admission are no longer satisfied this can result in
withdrawal or loss of status. The BCD provides that modifications in the contract of the TCNs

that affect the admission conditions shall &ébject to prior communication (or prior
authorisation). If such prior communication did not reach the competent authorities for
reasons Aindependent of the holder's will o,
renewal. The LTRD stipulates thateth i e x p i r -fermadsident's ECoresiglence permit

shall in no case entail withdrawal or loss of ldn@ r m r esi dent st atuso. ,
the obligation of Member St ates -beguisitiombdfr oduc e
longtermr esi dent status©o. Looked at from a syst:¢
clauses in the LTRD and the recent Directives could also be included in the other Directives

S0 as to make sure that minor irregularities or issues outside the perrarsheildinot lead to
disproportionate consequences.

Threat to public policy, public security and public health: Six Directives (FRD, LTRD,

BCD, SWD, ICTD and S&RD) stipulate that threat to public policy, security and health may
constitute a ground for rajgon, withdrawal or nomenewal of the application. The extent to

which thecase law of the CJEWn the free movement Directive 2004/38/EC can be applied

I by analogyi to similar provisions in the migration acquis is not clear. For example, in a

case onthe Return Directive (€654/13, Zh. and O.), the Court used similar interpretation
with respect to the 6risk to public security
Students Directive (644/15, Fahimian) the Court acknowledged that thera difference

between the public policy and security notion in free movement law and immigration law.

Withdrawal or non-renewal related to employer/ host entity:Three Directives (SWD,

ICTD, S&RD) include provisions which allow for a withdrawal of théhewisation or refusal

to renew the authorisation on the basis of grounds related to the employer or host entity
respectively. These grounds are very similar to those listed for the rejection of the application,
but the BCD does not include this as a gtor withdrawal or refusal. Other provisions are
very close to the employer related rejection ground described above.

1.9. Format and type of authorisations

Residence permit vs (longstay) visa Most Directives provide for the issuance of residence
permits. he S&RD and SWD also allow for lorgilay visas to be issued and the SWD for
shortstay visas, as it is the only Directive covering stays below 90 days. Those Directives
which provide only for a residence permit to be issued are still without prejudides of t
obligation for the TCN to obtain a visa to enter the territory, if the residence permit is not
issued outside of the Member State itself. The main argument explaining such national
practices are practical difficulties in issuing residence permits md ttountries. National
practices of issuing first a visa and only as a second step a residence permit risk prolonging in
practice the procedures leading to the issuing of the actual residence permit and may
contribute to legal uncertainty, when it comes dapplying the procedural safeguards
(deadlines, right to appeal, fees, equal treatment etc.) contained in the legal migration
Directives.
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Format of authorisation: The legal migration Directives include the requirement to use the
uniform format as laid dowin the Regulation (EC) No 1030/2002. In those cases in which
legal migration authorisations may be issued in the form of$bag visas (S&RD and SWD)

or short stay visas (SWD) these must be issued in accordance with Council Regulation (EC)
No 1683/95 &ying down a uniform format for visa and Annex VIl of the Visa Code
810/2009. It results that there is full coherence with the EU legislation on uniform formats of
residence permits and visas.

Seven out of nine Directives include provisions with regattiécformat of the permit (FRD,
LTR, BCD, SPD, SWD, ICT and S&RD) which provide that Member States shall issue a
residence permit using the uniform format as laid down in Regulation (EC) No 1030/2002.
Three (SPD, SWD and ICT) of the four employmesiaitedDirectives with the exception of
BCD stipulate that Member States may indicate additional information related to the
employment relationship of the TCN. Five Directives (LTR, BCD, SWD, ICT and S&RD)
provide that the type of permit (e.g. loteym residene, Blue Card, etc.) shall be included in
the permit.

1.10. Mechanisms of cooperation

Four Directives (LTRD, BCD, ICTD and S&RD) contain provisions regarding the
establishment of contact points in the Member States responsible for information sharing, in
particular on issues linked to intElJ mobility. The way in which information is exchanged
between the national contact points is currently not regulated yet, but some Member States
have shown interest in getting further steer on the communication todle tised. Five
Directives (SPD, BCD, SWD, ICTD and S&RD) include the obligation to report statistics to
the Commission on the volumes of TCNs who have been granted an authorisation under those
Directives. The BCD and S&RD (for researchers) also providesfich an obligation as
regards admitted family members, but not the ICTD. The analysis has shown that there may
be scope for aligning all Directives and including both the obligation to establish a contact
point, where relevant, and to report statistidsere may also be added value in giving further
steer on the communication tools to be used in between national contact points for exchanging
personal information related to irtE&J mobility.
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2. EXTERNAL COHERENCE

This analysis aims at highlighting the main synergies and inconsistencies between the EU
legal migration Directives and a number of relevant EU policies and pieces of legislation,
encompassing the broader areas of migration and home affairs, justicedahémntal rights,
employment and education, international relations.

The analysis is organised into the following sections:
. Integration of thirecountry nationals

. Visa, border management and lasgale IT systems
. Asylum

. Irregular migration ashreturn

. Fundamental rights and ndiscrimination

. Employment

. Education, qualifications and skills

. Exploitation

© 00 N O 0o A W DN P

. International dimension of migration policy: interaction with external policies
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2.1. Integration of third -country nationals

1. Issue definition

The EU legal migration and integration policy are closely interconnectecbviding, by
binding legal migration rules, for fair treatment and rights to tbodntry nationals is a key
factor for integration. Migration law may also provide for the possibility to impose integration
requirements, such as language tests, as arssidmcondition. The Presidency Conclusions

of the 14 and 15 October 1999 Tampere European Council contained a statement, which
guided the development of the EUs legal migration policy from its early days until Cuay:
European Union must ensure fareatment of third country nationals who reside legally on

the territory of its Member States. A more vigorous integration policy should aim at granting
them rights and obligations comparable to those of EU citizens.

The EU legal migration acquis is chaextsed by agradualist approach, of linking the rights

which are granted to the length of stdyepending on the circumstances of the individual
case, EU migration | aw can provide for OVi ¢
77(2)(a) TNFEUM virsasl oand residence permitso
resul t in O0removal 6 in situations of Ounaut
gradual approach contrasts, for instance, with the classic position of US law which has

trad tionally distinguished categorically betw
permanent right to r e#fmnmiyramstwith aftempomrarydtatlfs. one an

Article 79(2)(a) TFEU (conditions of entry and residence) and Article #(Z)EU (rights

of third-country nationals) allow for the adoption of binding legislation at EU level, setting
out admission conditions and rights of thgduntry nationals. This entails that EU migration
legislation can include rules on immigrant intdgma, such as theequirement for integration
measures in Article 7(2) FRD or integration conditions in Article 5(2) LTRD. As highlighted
above, even provisions that are not officially labelled as integration instruments also do have a
profound impact uponmmigrant integration, such as provision on labour market access,
access to education and mndigcriminatory treatment in other fields. Likewise selective
immigration rules (requiring a certain level of education, skills or income) may impact on
integraton outcomes, by fostering admission of those with higher chance of successful
integration.

Article 79(4) TFEU focuses on incentive and support measures and allows in that specific
context for the adoption of measures to provide incentives and suppoatitorah integration
policies 6excluding any harmonisation of t h
Measures that can be adopted on this basis include the Asylum, Migration and Integration
Fund as well as the EU cooperation on integration, exéietbly the adoption in 2004 of the
"Common Basic Principles for Immigrant Integration Policy in the EU" by the Justice and
Home Affairs Council and in 2010 of common statistical indicafors

As regards the relation between Articles 79(2) TFEU and 7Bt&U, it must be underlined
that the exclusion of harmonisation under 79(4) concerns incentives and support
measures mentioned in Article 79(4) onlynot measures adopted under other legal bases,
such as in particular Article 79(2) TFEU. Whenever the pretation of Article 79(2) TFEU
allows for legally binding measures concerning immigrant integration, Article 79(4) TFEU
does not prevent recourse to Article 79(2) TFEU. This entailsBtatigration legislation

can include rules on immigrant integration such as therequirement for integration

3 Thym in section C1, MN7 of Hailbronner/Thym (ed<€)) Immigration and Asylum LawA Commentary

2"%editionC.H. Beck, Hart, Nomos, (2016).
Zaragoza Declaration, adopted in April 2010 by EU Ministers responsible for integration, and approved at
the Justice and Home Affairs Council o 3June 2010.
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measures in Article 7(2) FRD or integration conditions in Article 5(2) LTRD. As highlighted
above, provisions that are not officially designated as integration instruments also do have a
profound impact upon immigna integration, such as labour market access, access to
education and nediscriminatory treatment in other fields as well as the length of residence
permits granted.

2. Interaction with the legal migration acquis
I. Rights and nondiscrimination

Article 18 TFEU (interdiction of any discrimination on grounds of nationality) has been
interpreted by the CJEU as allowing for different treatment of EU citizens anecthirdry
national§®. Article 21 of the Charter (nediscrimination on other grounds than inatlity.)

does not mention discrimination based on nationality and the EUdiantimination
Directives (2000/78/EC and 2000/43/EC) both contain a provision according to which the
Directives do not cover differences of treatment based on nationalityasnadvithout
prejudice to provisions and conditions relating to the entry into and residence afdahiraly
nationals in the territory of Member States.

It results thadifferent treatment of thirdountry nationals is not per se illegainless such
differing treatment constitutes discrimination based on race or ethnic origin).

However, according to the CJEU cdaw, the principle of equality enshrined in Article 20 of

the Charter is still applicable to thimbuntry nationals, which implies that anyfferent
treatment of third country nationals in respect to nationals of Member States must be justified
by a legitimate objective and be proportionate. While it can be understood and accepted that
migrants do not enjoy the same level of rights than aifizet is important that the
differentiation of rights can be explained and justified by legitimate considerations and that it
is done in a proportionate manfi&rThe legal migration Directives establish how far
foreigners enjoy or don’t enjoyi rights smilar to rights enjoyed by own nationals. They can
therefore be characterised as a4imeing of legitimate differences in treatment.

Not being subject tounjustified discrimination is an important aspect for integration:

Most legal migration Directivegiclude provisions on equal treatment of TCNs with respect
to nationals of the Member State concerned. The inclusion of specific equal treatment
provisions in each Directive, as well as specific restrictions, reflediffeaentiation between
thedifferent categories of TCN®vered by the Directives, as well as the length of stay in the
territory of a Member Statefqr details see annex 5.1 on internal cohergncehis
differentiation does not seem justified in all cases and sometimes seem tebavather the

% See Judgment of the Court of Justice (CJEU) of the 4 June 2@8@%nasios Vatsouras and Josif
Koupatantze v Arbeitsgemeinschaft (ARGE) Nurnberg @022/08 and €3/08 para. 5152: '"The first
paragraph of Article 12 EC prohibits, within the scope apiplication of the EC Treaty, and without
prejudice to any provisions contained therein, any discrimination on grounds of nationality. That provision
concerns situations coming within the scope of Community law in which a national of one Member State
suffes discriminatory treatment in relation to nationals of another Member State solely on the basis of his
nationality and is not intended to apply to cases of a possible difference in treatment between nationals of
Member States and nationals of Amember ountries."

46 See Judgment of the Court of Justice (CJEU) of 22 May 20Mbifgang Glatzel v Freistaat Bayer@-

356/12, para. 43:The principle of equal treatment is a general principle of EU law, enshrined in Azficle

of the Charter, of which the pugiple of nordiscrimination laid down in Articl21(1) of the Charter is a
particular expression. According to settled cdae, that principle requires the EU legislature to ensure, in
accordance with Articl&2(1) of the Charter, that comparable situaitiomust not be treated differently and

that different situations must not be treated in the same way unless such treatment is objectively justified
(é.). A di f f eis jestifieceif itisrasédrome an tobjeetinet and reasonable criterion, hat i

the difference relates to a legally permitted aim pursued by the legislation in question, and it is
proportionate to the aim pursued by the treatment concefnéd ) . "
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result of negotiations with Member States in view of the specificities of their national
systems. It may also not always be fully in line with the needs of integration policy, which

sees early access to certain rights (in particular dablgur market access) as critical for
successful integratiorf-or instance, under the FRD, Member States may for the first 12
mont hs of residence restrict the family memb

The EU has been supporting Member States in the&giation policies for several years
already and the EUs legal migration directives provided an important legal frame for this
process, as regards the rights of TCNs. During those years, most Member States developed
their own integration policies and théJEplayed an important role in supporting some of
these actions in particular through EU Funds (Asylum Migration and Integration Fund but
also ESIF Funds, in particular ESF and ERDF). However, notwithstanding the efforts made,
third-country nationals acrogke EU continue to fare worse than EU citizens in terms of
employment, education, and social inclusion outcotme®017, around 57% of thirdountry
nationals of workingage (2064) were in employment, compared to around 73% of-host
country nationals. Tdemployment gap was therefore around 15 percentage points, on the rise
compared to around 11 percentage points back in 2011. In terms of educational attainment,
third-country nationals were more likely to have a low level of education in 2017 (43.6%)
compred to host country nationals (21.2%) and less likely to have reached tertiary
education (respectively 26.3% and 31.6%). THwodintry nationals were in 2016 more likely

to be affected by poverty or social exclusion (49%) than host country natioB#83 é2d the
resulting gap (around 27 percentage points) has been stable sinéé 2013.

The Commission Communication on an "Action Plan on the integration of third country
nationals*® analysed the integration challenges in the EU and found that education and
training are among the most powerful tools for integration and access to them should be
ensured and promoted as early as possible. Employment is a core part of the integration
process, since finding a job is fundamental to becoming part of the hostycéuatr € c o n 0 mi ¢
and social lifeensuring access to decent accommodation and living conditions. Early
integration into vocational training might prove particularly effective for integration into the
labour market and progression towards a higher level offigatibn. Access to adequate and
affordable housing is also a basic condition for tHwodintry national$¢o start a life in the

new society. Moreover, integration is not just about learning the language, finding a house or
getting a job. It is also abouytlaying an active role in one's local, regional and national
community, about developing and sustaining real petuppeople contacts through social,
cultural and sports activities and even political engagement.

From a pure integration policy angle, fimaitations of rights contained in the legal migration
Directives, notably as regards early access to work and waiting periods for family
reunification may be considered as detrimental. These limitations may also be considered as
negative from an economigerspective. From a migration management perspective, these
limitations may, however, be justified by other considerations, such as a perceived need to
protect national labour markets, channel migration flows, avoid undugéaptdrs and uphold

high levet of social welfare for own nationals. The current situation is the result of these
conflicting policy interests.

[I. Integration conditions/requirements

Two Directives (FRD and LTRD) expressly stipulate that Member States may require
compliance with integat i on Omeasuresd or 6conditionso.

47

Eurostat [lfsa_ergacob] Last update:@2018
48

COM(2016) 377 final of 7.2018. Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Régittos Plan on
the integration of third country nationals.
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i ntegration O6measuresd and o6éconditions©o. T h e
which they may be imposed and they do not specify, to what extent Member States are
obliged to preide support for complying with them. This creates legal uncertainty. The issue

was already dealt with by the CJEU in a number of judgements (CaS&53214; C579/13;

C-540/03) and the internal coherence check lead to the conclusion that there is tegags i

of material scope, in the sense that legal certainty is not sufficiently guaranteed due the
absence of a more detailed definition and harmonised approach on this issue.

The fact that integration O6émeasenmieBRDamwir 6co
LTRD is due to the fact that the integration needs of different categories of migrants may
differ. Those who come as temporary migrants with a clear perspective to return to their home
country after the stay in the EU (such as seasonal wedtantracorporate transferees) may

have a more limited need for integration support; likewise highly skilled migrants (such as
blue card holders, students or researchers) already dispose of qualifications and skills
allowing them to face integration dlemges better than others.

Most Member States currently do not require TCNs to fulfil any specific integration measures

in order to reunite with family, though such measures are under investigation or subject to
proposals in some instances (FI, IE, LU, NO). Where integration measuigt prior to

admission for family reunification, Member States usually require family members to
demonstratebasic language proficiency corresponding to Al level of the Common
European Framework of Reference for Languages (CEFR) (AT, DE, NL); okeacatavic

integration exam (NL). Exemptions apply to family members of persons granted refugee

status or subsidiary protection in some cases (AT, DE, NL). Preparatory classes or online
tutorials to obtain elementary knowledge of the language are ustitiily mitiative of family

members and any costs must be borne by them (AT, DE, NL). Fees depend on the country of
origin, course provider or course format ( ex
Al, A2 and B1 in AT, 0 htBsOmay additidhally requiedamidy Me mb
members to acquire further language proficiency after admission (usually A2 or B1) (AT,

NL), or to take a civic integration exam after admission (NL, WKds part of their general
integration programme or as part ofjugements for permanent settlement in the country

(AT, DE, LV, NL, UK). Freeof-charge language training may be provided in some instances

( EE, LYV and NO). Next to |l anguage proficien
may also include courses abdbeir history and values, social orientation or professional
guidance (BE, DE, EE, NL, SE). Further integration measures may also be in the form of
reporting to an integration centre (AT), signing a declaration of integration (BE, NL) or an
integration cotract (FR) prescribing civic training and language training. Theraspect of

these integration measures may sometimes lead to withdrawaé/newal of a residence

permit or refusal of longerm permits'?’

It must be underlined that integration programsmeay also be compulsory for migrants who
have migrated to an EU Member State on other grounds than family reunification. For
instance, in France the obligation to follow the Republican Integration Contract is linked to
the prospect of a permanent and Katesidence, and can then concern other types of
migrants or people who had their stay regularized. Some of them might be in need of
integration measures as much as beneficiaries of international protection or family migrants.

The effects of integratiorequirements were examined, inter alia, in the OECD International
Migration Outlook 2017 as well as in an EMN focused 2016 study on family reunification
referred to above. The findings of existing papers on this issue give a mixed picture:

49 European Migration Network (EMN) ®hesis Report for the EMN Focussed Study 20E&mily
Reunification of ThirdCountry Nationals in the EU plus Norway: National Practid@§16).
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1 Some evidencsuggests that language and civic integration requirements have a positive

effect on abilities in the hosiountry language and on labour market outcomes. Based on

survey responses from 2 500 adult family migrants who moved to Germany between 2005

and 201%°, r e s p o ndeeaned &érmas kargdage abilities at arrival. The results
suggest that those arriving after the introduction of aapreal language requirement in

2007 had considerably stronger German language abilities than those arriving before.

While about onehird of all family migrants considered the language requirement to be a

heavy burden, according to further results of the same survey, almost 90% of those subject

to the requirement considered it useful.

Effects of the civic integratiorequirement in the Netherlands were examiheith a 2013
study concluding that passing the Dutch civic integration ekamhich entails a post
arrival language requiremehhad a significant positive effect on the probability of recent
migrants to find eployment in the Netherlands. The positive effects appear stronger for

migrants with a lower level of education than for those with a high education level. For

migrants who are already lorsianding residents of the Netherlands, however, Witvliet et

al. (2aL3) do not find a significant effect from passing the exam. This suggests that policy

i nterventions targeting migrantsd | anguage

stage of their integration process. Moreover, the efficiency of the Dutch abpobac
making language and civic test obligatory while putting most of the responsibilities in

particular language learning on immigrants has been questioned including by the Dutch

Court of Audit. The low success rate in language examination and the qoflity
integration courses are clear issues of concern.

A 2013 study on the impact of family reunification policies in Austria, Germany, Ireland,
The Netherlands, Portugal and the United Kingdom on the integration of family
member¥ found evidence that resttive measures (such as integration requirement or

age limits) impact negatively on integration, resulting in experiences of stress and

frustration due to long periods of separation. Women,-dkiled persons, certain
nationals and elderly people face maften difficulties in meeting the requirements on
integration and income.

According to OECB* " Although compulsory measures do indeed address the past
inadequate investment in hagiuntry human capital of certain immigrants, they also
assume that it isnmigrant behaviour that is at fault rather than policy or market failure.

In many cases, however, the lack of investment in the past may not have been a

consequence of immigrant (or their spouses) unwillingness or reluctance, but rather of

ignorance of tk possibilities available, of inconvenient offerings.g( lack of
simultaneous childcare for the children of the participants, offers which are insufficiently

adapted to their abilities), or because such investment was not expected to yield a

sufficient return."According to OECD, generally available evidencegasis thaivell-
designed measures that are proposedupt o
rates of above 90% (e.g. former integration contract in Francescpimol programmes in
Germany®). From that point of view, the costs and benefits of mglparticipation to
measures compulsory has to be carefully considered.
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Bittner, T. and Stichs, ADie Integration von Zugewanderten Ehegattinnen und Ehegatten in Deutschland
(2013).

Witvliet et al. (2013)

Strik, T., De Hart, B., and Nissen Hzamily Reunification: a Barrier or Facilitator of Integration? A
Comparative Study2013).

See Box 1 irLiebig, T.,The Labour Market Integration of Immigrants in Denmgg2Q07).

Liebig, T., The Labour Market Integration of Immigrants in Germaf®007).
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[ll. Incentives and support measures ("soft law")

As regards incentives and support for integratimicle 79(4) TFEU expressly excludes any
harmonisation of the laws and regubais of the Member States. This means that the EU
competence in this field is limited, in essence, to promoting integration by means of policy
coordination and funding. Incentives and support measures usually take either the form of
promoting policy coordiation or providing for financial support.

Policy coordination aims at coordinating and liaising between the different actors and
stakeholders in the field of immigrant integration. Different fora and groups serve this
purpose: TheEuropean Integration Network® (former: National Contact Points on
Integration) has a strong mutual learning mandate. It supports exchanges between Member
States through targeted study visits, peer reviews, mutual assistance and peer learning
workshops on specific aspects afeigration.

Between 2009 and 2014, an Integration Forum at European level provided a platform where
civil society and European institutions could discuss integration issues. As of 2015, the
Integration Forum evolved into th&uropean Migration Forum>°, coveing a broader range

of topics related also to migration and asylum.

Moreover, EU policy cooperation in the areasdiication, youth, culture and spogs well
as in employment and social inclusion addresses the challenges related to migrant integration

In the context of thé&Europe 2020 Strategy for Growth and Job¥ targets are set in the
fields of education, employment and social inclusion, aimed at monitoring and promoting
structural reforms. Integration outcomes of third country nationals in Me&iatrs have also

been analysed and monitored within the Country Reports and Cetproific
Recommendations in the framework of the European Semester, with a focus on integration
into the labour market, and education, in order to promote better outcardesoaial
inclusion.

The EU isfunding integration actions through dedicated funding and more broadly through
instruments addressing social and economic cohesion across Member States. Under the
currentMulti-annual Financial Framework 2012020 EUR 765 milion has been earmarked

by Member States for integration under th&gylum Migration and Integration (AMIF)

national programmes. Significant amounts are also available to Member States for the current
programming period under theuropean Structural and Investment Funds (ESI Funds)

and there is considerable scope for these funds to support integration measures. In particular,
the European Social Fund (E$Fand theEuropean Regional Development Fund (ERDF)
support social inclusion, education and labourketrelated investment. For example, under

the ESF, EUR 21 billion are available to all Member States for promoting social inclusion,
combatting poverty and discrimination, whereas under the ERDF, Member States have
allocated EUR 21.4 billion. ERDF can d¢ohute to measures supporting investments in
infrastructure for employment, social inclusion and education as well as housing, health,
business statip support and the physical, economic and social regeneration of deprived
communities in urban and rurakeas, including through therban Innovative Actions

> This network was created in 2016, and replaces the previous Network of the National Contact Points on

Integration (NCPI). This measure, aiming at giving a highefilg to the NCPIs and enlarge its activities,

was announced in the Action plan on integration of thidntry nationals adopted by the Commission on 7

June 2016.

Detailed activity reports are available at European Economic and Social Comditiegpean Migration

Forund .

> COM(2010) 2020 final of 3.3.2010. Communication from the Commissi&urope 2020. A strategy for
smart, sustainable and inclusive growth.
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Programme. The Commission is actively working with all relevant stakeholders to ensure
that all funding instruments are used to their maximum potential and in an integrated and
strategically coordinateday.

Funding and policy coordination in the field of integration complement the objectives of

the legal migration acquis.The framework provided for by the legal migration Directives (as
interpreted by the CJEU) on rights of third country nationals anicitegration measures is a
helpful and important frame for steering policy coordination and funding. Two issues are of
particular relevance:

1 Support for enforcing existing rights. Projects aimed at seéimpowerment of migrants
can encourage migrants toake better use of their existing rights under the legal
migration Directives.

1 Support access to integration measuresMember States can be encouraged, by
providing financial support, to provide for integration programmes. An express obligation
to do so akady exists for beneficiaries of international protection in the asylum acquis
(Article 35 of the Qualification Regulation). In its proposal for a Qualification Regulation
(COM(2106)466) the Commission proposed to enhance this obligation and to establish
right of beneficiaries of international protection to have access to language courses, civic
orientation and integration programs as well as vocational training. The proposal also
contains a rule (proposed new Article 34) according to which Member &tatesnake
participation in integration measures compulsory and enforce this through conditioning
access to certain social assistance benefits.

3. Conclusions

The limitations of rights contained in the current legal migration Directives, notably as
regards early access to work and waiting periods for family reunification may be considered
as negative from an integration angle and from an economic perspective. These limitations
may, howeer, be justified by other considerations, related mainly to migration management
considerations. The current situation is the result of these conflicting policy interests.

As regardsaccess to already existing rightsinder the legal migration Directivascentives

and support measures under the EU integration policy is complementary in providing
important flanking support. Projects aimed at -satfpowerment of migrants contribute to
make access of migrants to their rights a reality in the EU.

Requiringcomp | i ance with integrati,mayhdvea bepdaligiae s 0 o
impact for integration, if these measures are well designed, well managed, well targeted and
framed in a welcoming context, avoiding undue administrative red tape, financial burden
stress or frustration for the migrant. The legal migration Directives currently do not frame in

any detail the conditions under which integration measures or conditions may be imposed.
Faced with this gap, the CJEU developed, in a number of judgemedss(€153/14; C

579/13; G540/03), certain criteria, essentially linked to proportionality, with which such
measures or conditions must comply.

Right to have access to integration programmesviember States need to be encouraged to

set up not only legal requirements, but alsell designed and welcoming integration
programmes which serve both migrants and host society's needs. The approach already
chosen by the Commission in fisoposal for ualification Regulation (COM(2106)466

relevant also in the field of legal migration, notably when it comes to family reunification and
acquisition of longerm residence status right of migrants to have access to language
courses, civic orientatioand integration programs as well as vocational training would equip
them with a minimum level of knowledge of language and host society allowing them to
integrate as quickly as possible.
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2.2. Visa, border management and largescale IT systems

1. Issue definfion

The Schengen acquis as regards borders and visas started being developed before the EU legal
migration acquis, but they have recently grown in parallel and have influenced each other.

The origin of the Schengen acquis lies in the Schengen Agreemtrd gradual abolition of
checks at common borders signed in 1985 between the Benelux countries, Germany and
France. In 1990, the Convention implementing the Schengen Agreement was signed and put
in place concrete policies on the abolition of internal bradthe issuance of uniform visas

and other common rules. On 26 March 1995, seven of the Schengen Member States (the
original 5 and Portugal and Spain) decided to abolish their internal border checks. In 1999, the
Treaty of Amsterdam incorporated the Suipen acquis into EU law.

The geographical scope of the Schengen acquis is different from the EU legal migration
acquis, which applies to 25 EU Member States (all but DK, UK anf). |[Ehe Schengen
acquis applies to 22 EU Member States (all but UK, IE, BR, RO and BG) and to 4 nen

EU States (Norway, Iceland, Switzerland and Liechtenstein).

What is called the Schengen acquis is a wide range of legislative instruments which were
adopted to implement the Schengen Agreement and the abolition of checlesratl inbrders

which was provided for in the agreement. That legislation covers the bordershalisy
policy®®, police cooperation, judicial cooperation, the databases supporting those Policies
and the funding of those policf8s This acquis interactwith the legal migration acquis in a
number of areas.

2. Interaction with the legal migration acquis
I. Scope of the two acquis: Short stay vs. long stay

While the Schengen acquis covers the conditions of entry ofc¢birdtry nationals coming
for less tlan 90 daysper 180Gday period, the legal migration acquis mostly regulates the
admission and residence of thirduntry nationals coming for more than 90 days, with one
exception: the Seasonal Workers Directive.

a. Seasonal Workers Directive

The SWD is the only legal migration Directive which regulates admission also for stays under
90 days. This is the case because of the specific situation of seasonal workers, who are staying
in the EU usually for short periods of time. During the negotatidhe inclusion of short

stays in the Directive was very much debated, notably because of the interaction with the
Schengen acquis. But the negotiations concluded that all seasonal workers should be treated
in the same way, and therefore the Directiveers all seasonal workers, whatever their
duration of stay and grants them the same rights and obligations.

The drafting of the Directive is very much influenced by the need to ensure coherence and
consistency with the Schengen acquis. The conditionadoiission are notably divided in
two Articles (Articles 5 and 6), to reflect the fact that for stays under 90 days, the Schengen
acquis also applies, i.e. the Visa Code for those -ttouhtry nationals who must be in

8 |E opted in for the Researchers Directive.

¥ Notably the Schengen Borders Code (Retipia(EU) 2016/399) or the Decision on a simplified regime for
the control of persons at the external borders (Decision No 565/2014/EU).

Notably the Visa Code (Regulation (EC) No 810/2009), the Regulation on the uniform format for visas
(Regulation (EC)No 1683/95) or the Regulation listing the third countries whose nationals must be in
possession of visas (Regulation (EC) No 539/2001).

The Schengen Information System, the Eifigjt System, the Visa Information System.

The Internal Security Fund.
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possession of a visa and the Schergerders Code for all thirdountry nationals. Therefore

a number of conditions for admission in Article 6 are not included in Article 5 because they
apply by virtue of the Schengen acquis: the check that the person is not a threat to public
policy, publicsecurity or public health, the need to have a valid travel document or sufficient
resources.

The Directive provides for the issuance, when all conditions are fulfilled, of either ssthort

visa (possibly in conjunction with a work permit) or only a kvgrermit for those third
country nationals that are not subject to the visa obligation in case of stay of a maximum of 90
days, or a residence permit or a lestgy visa (or both) in case of a stay above 90 days.

A number of questions were raised in thglementation of the Directive with regards to the
coherence of the Schengen acquis and the provisions of the Directive, notably with regards to
the double obligation in the Visa Code to have ade@uate and valid travel medical
insurance, where applica#’® in line with Article 15 and in the Seasonal Workers Directive

to provide ‘evidence of having or having applied for sickness insurance for all the risks
normally covered for nationals of the MS concerned for periods where such an insurance
coverage andorresponding entitlements to benefits are provided in connection with or as a
result of the work carried out in that MS

In Article 15(6), the Visa Code allows MSs to consider the insurance requirement to be met
"where it is established that an adequatel of insurance may be presumed in the light of
the applicant's professional situation”. This clarifies that this is not a double obligation, but
that one could replace the other.

b. bilateral visa waivers for more than 90 days

The Schengen Conventiafso allows Member States to extend beyond 90 days the stay of a
third-country national in accordance with a bilateral agreement concluded before the entry
into force of this Convention and notified to the Commission (Article 20(2)). This is
applicable tdhe nationals of third countries who are exempted from the visa obligation in line
with Regulation (EC) 2018/1806.

As pointed out in the Impact Assessment of the Visa Code re¥fsifor example the
nationals of Canada, New Zealand, USA, etc. can staydh Schengen States for the period
provided by the bilateral visa waiver agreement in force between the two countries (generally
three months), on top of the general 90 days stay in the Schengen area. This would mean that
the thirdcountry national couldemain for up to 6 months in a Member State without
requiring a longstay visa or a residence permit.

Most of the EU acquis on legal migration applies to tewmdntry nationals coming to a
Member State for more than 90 d&ys hose bilateral visa waivetkerefore allow TCNs to
stay more than 3 months without though having to apply for a residence permit orséalpng
visa, thereby possibly circumventing the EU visa and legal migration acquis.

c. Applications from the territory

The issue of the delimitain of the scope of the two acquis finds another area of application
with regards to the possibility for thicbuntry nationals to apply from the territory of the
Member State where they are staying. Two Directives (S&RD and BCD) provide for the

% Visa Code. Article 21(3)(e).

4 SWD(2014) 68 final of 1.4.2014, Annex 7. Commission Staff Working Document. Impact Assegsment
Accompanying the document: Proposal for a Regulation of the European Parliament and of the Council on
the Union Code on Visg¥isa Code) (recast).

Except the SWD (also applies for stays under 3 months) and the Blue Card (where a contract of at least a
year is required).
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possibilty for Member States to allow thigbuntry nationals who entered their territory with

a Schengen visa or under the visa exemption to apply for a residence permit directly from the
territory. While this is meant to facilitate migration for the thoalintry nationals in question,

this may also cause some practical problems for the-tomdtry nationals, notably when

they enter the EU. If they state at the border that they intend to stay for more than 90 days,
they could be refused entry, as they do nddl lam authorisation for a stay of more than 90
days. However, such a refusal of entry would not take into account the fact that they may be
allowed to apply for a residence permit or lestgy visa from the territory. In that case, in
order to be allowedotenter the EU, the TCN should indicate that they plan to stay for up to
90 days, which at the time of entry is what they are allowed to do. Their stay above 90 days is
dependent on the result of the application they would submit later on.

II. General provsions on longstay visas and residence permits

All legal migration Directives provide for the issuance of a residence permit if the conditions
of admission are fulfilled. In two cases, Member States are allowed to issue other documents
instead (SWD and SRD). In cases when a residence permit is issi¢gdeaMember State
concerned does not issue them to Huodntry nationals outside of its territory, the Member
State should issue a lostay visa, so that the thigbuntry national may enter its territory

and receive the residence permit there.

a. ddinition

Long-stay visas are defined in Article 18 of the Schengen Convent\dsas for stays
exceeding 90 days (lorgday visas) shall be national visas issued by one of the Member
States in accordance with i t-stay wmsastshalhmeela | aw
period of validity of no more than one year."

Residence permits are defined in a different way in the borders acquis and in the legal
migration acquis.

In the legal migration acquis, a residence permit is an authorisation issued esfogrtht
laid down in Regulation (EC) No 1030/2002 entitling its holder to stay legally on the territory
of a Member State.

Article 1(2)(a) of Regulation (EC) No 1030/2002 defines a residence perményas
authorisation issued by the authorities of a Mentite allowing a thirecountry national to
stay legally on its territory with the exception of:

(i) visas
(i) permits issued pending examination of a request for asylum, an application for a
residence permit or an application for its extension;

(iia) permits issued in exceptional circumstances with a view to an extension of the authorised
stay with a maximum of one month;

(i) authorisations issued for a stay of a duration not exceeding six months by Member States
not applying the provisions of Articl2l of the Convention implementing the Schengen
Agreement of 14 June 1985 between the Governments of the States of the Benelux Economic
Union, the Federal Republic of Germany and the French Republic on the gradual abolition of
checks at their common border

The Schengen Borders Code however, has a wider definition. Article 2(16) defines a
residence permit as:
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(@) all residence permits issued by the Member States according to the uniform format laid
down by Council Regulation (EC) No 1030/2002 and resideaods issued in accordance
with Directive 2004/38/EC;

(b) all other documents issued by a Member State to-tmhtry nationals authorising a
stay on its territory that have been the subject of a notification and subsequent publication in
accordance wit Article 39, with the exception of:

(i) temporary permits issued pending examination of a first application for a residence permit
as referred to in point (a) or an application for asylum; and

(i) visas issued by the Member States in the uniform forahtdown by Council Regulation
(EC) No 1683/95

b. format
The formats of both longtay visas and residence permits are harmonised at EU level.

Long-stay visas, in accordance with Article 18(1) of the Schengen Convention nisstibe

in the uniform format for visas as set out in Council Regulation (EC) No 1683/95 with the
heading specifying the type of visa with the letter D. They shall be filled out on accordance
with the relevant provisions of Annex VIl to Regulation (EC) No/Z09.

This format is used in the legal migration acquis where the issuance of-at&yngisa is
provided for (SRD, SWD).

Regulation (EU) No 1030/2002 lays down a uniform format for residence permits for third
country nationals, which is referred toall legal migration Directives.

c. conditions of issuance

All legal migration Directives provide that a thioduntry national who is a threat to public
policy, public security and public health shall not be granted admission.

Those concepts are notfihed at EU level (although there are CJEU cases), but the Schengen
acquis provides that at least the Schengen Information System must be checked before a
residence permit is issued. Article 25(1) of the Schengen Convention provides that "where a
Member Sate considers issuing a residence permit, it shall systematically carry out a search
in the Schengen Information System".

The Convention clarifies that, if an alert exists in SIS, there must be a consultation between
the two Member States concerned buithwsome limits, the final say whether or not a
residence permit shall be issued remains with the Member State concerned. Article 25(1)
provides that "where a Member State considers issuing a residence permit to an alien for
whom an alert has been issuent the purpose of refusing entry, it shall first consult the
Member State issuing the alert and shall take account of its interests; the residence permit
shall be issued for substantive reasons only, notably on humanitarian grounds or by reason of
internatonal commitments. Where a residence permit is issued, the Member State issuing the
alert shall withdraw the alert but may put the alien concerned on its national list of alerts".
The recently adopted Regulation (EU) 2018/1860 withnce applicablé provide a legal

basis for Member States to also consult each other on existing national return decisions before
granting or extending a residence permit or fstay visa.

d. conditions of entry

When thirdcountry nationals enter the European Union, borderds must check that they
fulfil the conditions of entry as provided for in Article 6(1) of the Schengen Borders Code.
However, as regards thiabuntry nationals holding a residence permit or a{stag visa,
Article 6(5)(a) may applythird-country naonals who do not fulfil all the conditions laid
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down in paragraph 1 but who hold a residence permit or a-tag visa shall be authorised

to enter the territory of other Member States for transit purposes so that they may reach the
territory of the Memébr State which issued the residence permit or the-&ag visa, unless

their names are on the national list of alerts of the Member State whose external borders they
are seeking to cross and the alert is accompanied by instructions to refuse entnsir tra

e. Issuance of a visa before a residence permit

Most of the legal migration Directiv&include a provision stating that the Member States
"shall grant the thirgcountry national every facility to obtain the requisite visa" where their
application for admission was accepted. This provision refers to the need, in case the Member
State does rassue the residence permit outside of its territory, for the-ttutohtry national

to apply for a visa to enter the territory of the Member State to collect the residence permit.
The Single Permit Directive provides that the visa procedure for inititly eand the
permission to work on the basis of the visa are excluded from the single permit application
procedure. This step can extend the overall time needed to obtain the single permit.

In such cases, a lorgjay visa should be issued to the theaintry national, and not a shert
stay visa, as the purpose of the entry is to stay for more than 90 days in a 180 day period. It
seems some Member States issue s$tagt visas (see Annex 8).

In 2015, the Ben Alaya judgeméhtlarified that Member States maot add any conditions

for admission to those listed in the respective Directive. This implies that acthirdry
national who fulfils the conditions for admission (and does not meet any of the grounds for
rejection) must be issued a visa in orderriteethe territory and receive his or her residence
permit. This is why the wording of the provision usually included in the Directives was
amended in the SRD, which provides in Article 5(2) that "a Member State shall issue the
third-country national withthe requisite visa" where the Member State issues residence
permits only on its territory and all the admission conditions are fulfilled. This clarifies that
the issuance of such a visa is inherently linked to the issuance of the residence permit.

f. Rights of visa holders

The Single Permit Directive provides for equal treatment rights with nationals of the Member
State where the thirdountry worker resides, including those working on the basis of a visa.
However, this Directive also allows Member t8tato exclude those working on the basis of a
visa from family benefits. Some Member States issue-ag visas for work purposes (for a
maximum of one year) before granting the single permit. This can result in a situation where a
TCN would be residingn a Member State for more than six months (general minimum
period for exclusion established by the SPD) but still be excluded from family benefits. In
addition, the provisions establishing the single application procedure and its safeguards do not
applyto third country nationals allowed to work on the basis of a visa.

The Seasonal Workers Directive and the Students and Researchers Directive, which both
provide for the possibility for Member States to issue visas instead of residence permits,
ensure thathe rights of those thirdountry nationals holding a visa are the same as those
holding a residence permit. However, under the Students and Researchers Directive, the rights
of third-country nationals who are considered to be in employment except ressafice.
students, and depending on national law possibly trainees, volunteers and au pairs) are aligned
to the equal treatment rights of the Single Permit Directive. This means that the restriction

% SWD Article 12(7), ICTD Article 13(7), BCD Article 7(1) second subparagraph, RD Article 14(4), FRD
Article 13(1), but not the SD.

67 Judgment of the Court of Justice (CJEU) of 10 September 2MdHamed Ali Ben Alaya v Bundesrepublik
Deutschland C-491/13.
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with regards to access to family benefits would algayafp those categories, but given their
specificities may have less impact in practice.

[ll. Intra -EU mobility

In accordance with Article 21 of the Schengen Convention,-tutohtry nationals who hold

valid residence permits or lorgjay visas issued bgne of the Member State may, on the
basis of that permit and a valid travel document, move freely for up to 90 days in any 180 day
period within the territories. However two Directives have so far provided for more
favourable mobility provisions, with regds to the duration of stay in other Member States
and the geographic scope of the mobility allowed: the ICT Directive and the Students and
Researchers Directive.

a. period of stay in second Member States

While the Schengen Convention allows for a stayadrasis of a residence permit or a long

stay visa for up to 90 days in any 180 day period in other Schengen Member States, the ICT
Directive allows for a stay of up to 90 days per Member State on the basis of an ICT permit
issued by one of the Member Stmtbound by the Directive, if it is for the purpose of the
intra-corporate transfer. This right may be subject to a notification procedure, if the Member
State where the mobility is to take place has transposed such an option: in such a case the
TCN needdo submit a number of documents to the authorities of that Member State and is
then entitled to move and stay in that Member State for up to 90 days, on the basis of the ICT
permit issued by the first Member State. Second Member States are also allcapgdyto

these provisions to stays above 90 days.

The Students and Researchers Directive provides for an even longer period of stay in a second
Member State on the basis of the residence permit ordt@ygvisa issued by the first
Member State: researchexe entitled to stay for up to 6 months in a second Member State,
which may require a notification. Second Member States are also allowed to apply these
provisions to stays above 6 months.

Students who are covered by a Union or multilateral programmectimaprises mobility
measures or by an agreement between two or more higher education institutions are entitled to
stay for up to 360 days in a second Member State on the basis of a residence permit or long
stay visa issued by the first Member State. Thghtr may be subject to a notification
procedure, if the second Member State has transposed such an option. Given the duration of
stay allowed and the practical problems the students may face (to open a bank account, etc.),
Member States are in that caskewked to issue a document to the student attesting that he or
she is entitled to stay on its territory, but this document is only of a declaratory’hature

b. non Schengen MSs

The ICT Directive and the Students and Researchers Directive also createraomauts
mobility scheme as compared to the one provided for under Article 21 of the Schengen
Convention in the sense that those Directives allow for mobility, on the basis of the residence
permit (or longstay visa in the case of the Students and ResearEhective) issued by the

first Member State, in all the Member States which are bound by those Directives, i.e.
including Member States which are not yet fully applying the Schengen acquis, namely
Bulgaria, Croatia, Cyprus and Romania. While Decision386/2014/EU already allowed

% Recital 47 Directive (EU) 2016/801 of the European Parliament and of the Council of 11 May 2016 on the
conditions of entry and residence of thzduntry nationals for the purposes of research, studies, training,
voluntary service, pupil exchange schemes or edu@dtwnjects and au pairing (recast).
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those Member States to recognise a residence permit issued by a Schengen Member State as
valid for stay on their territory for up to 90 days, the contrary was not possible.

Those Directives entitle thirdountry nationals to cross an external border of the Schengen
area with a residence permit (or lesigy visa in the case of the Students and Researchers
Directive) issued by a neichengen Member State. In such a case, wmyld need to
provide evidence that they are exercising mobility in line with the Directives. The Directives
therefore give more mobility rights than the Schengen acquis to thosedhintty nationals.

3. Conclusions

The main interaction between the legal migration Directives and the Schengen acquis takes
place with the Seasonal Workers Directive: the complementarity of the two regimes was
ensured in law. However, it remains to be seen if issues arise focthindrynationals in its
practical application. A number of other issues may arise from a practical implementation
point of view, notably with regards to the possibility of applying for residence while being on
the territory of the Member State concerned folag of less than 90 days.

Even for thirdcountry nationals falling under the scope of other Directives, the Schengen
acquis is bound to play a role in the procedure to obtain residence in a Member State, notably
because in a majority of cases, Member Statdy issue residence permits on their territory

and a longstay visa must first be issued for the thomlintry national to enter the territory.

The Ben Alaya judgement clarified that the issuance of the requisite visa is closely linked to
the granting ba residence permit, as no criteria for admission can be added to those listed in
the Directives.

In the future, the legal migration acquis and the large IT systems in the field of borders and
visas may interact more than currently. The eetry system(EESY® and ETIAS® are
designed to cover thirdountry nationals staying for less than 90 days in a1l80 day period, and
specific exclusions were inserted in the Regulations to exclude-ciinctry nationals
holding a longstay visa or a residence permibrit the scope, even when they exercise their
mobility rights in line with the legal migration Directives. On the other hand, on 16 May
2018, the Commission proposed to extend the Visa Information SYysteminclude
information on longstay visas and residea permits. If this proposal is adopted, data on third
country nationals holding those documents may also be subject to interoperability between the
different systems (draft regulations proposed by the Commission in Decemb&)2017

% Regulation (EU) 2017/2226 of the European Parliament and of the Council of 30 November 2017
establishing an Entry/Exit System (EES) to register entry and exit data and refusal of entry data of third
country nationa crossing the external borders of the Member States and determining the conditions for
access to the EES for law enforcement purposes, and amending the Convention implementing the Schengen
Agreement and Regulations (EC) No 767/2008 and (EU) No 1077/p02Q,

Proposal for a Regulation of the European Parliament and of the Council establishing a European Travel
Information and Authorisation System (ETIAS) and amending Regulations (EU) No 515/2014, (EU)
2016/399, (EU) 2016/794 and (EU) 2016/1624, CQ0&0731 final- 2016/0357 (COD). A provisional
agreement was reached in June 2018, but the Regulation is not formally adopted.

Proposal for a Regulation of the European Parliament and of the Council amending Regulation (EC) No
767/2008, Regulation (ECNo 810/2009, Regulation (EU) 2017/2226, Regulation (EU) 2016/399,
Regulation XX/2018 [Interoperability Regulation], and Decision 2004/512/EC and repealing Council
Decision 2008/633/JHA, COM(2018) 302 final, 2018/0152 (COD).

Proposal for a Regulation d¢fie European Parliament and of the Council on establishing a framework for
interoperability between EU information systems (borders and visa) and amending Council Decision
2004/512/EC, Regulation (EC) No 767/2008, Council Decision 2008/633/JHA, Regu&ti)r2016/399

and Regulation (EU) 2017/2226, COM(2017) 793 final, 2017/0351 (COD) and Proposal for a Regulation of
the European Parliament and of the Council on establishing a framework for interoperability between EU
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2.3. Asylum
1. Issuedefinition

The EU asylum acquis deals with the access to the asylum procedure and stay of those third
country nationals who are entering EU territory to seek international protection. Taking into
account their specific situation and their need for praiactbeneficiaries of international
protection ard as a general rule but not alwaysffered rights by the asylum acquis which

go beyond the rights offered to "ordinary" legal migrants under the EU legal migration acquis.

The EU asylum acquis consisté @ number of legal instruments laying down criteria and
mechanisms for determining which Member State is responsible for considering an
applicatiod®, common standards in relation to a uniform status of refugees or for persons
eligible for subsidiary protgion™ a common system of temporary protecfforcommon
procedures for the granting and withdrawing of uniform asylum or subsidiary protection

statug®; and standards concerning reception condifions

The EU asylum acquis and the legal migration acquest@ra large extent "settanding"”
legal regimes; there are, however, numemerlaps and coherence issuesbe considered.
This analysis focuses on the most relevant interfaces, namely:

- rules on family reunification;

- the challenges posed by douhiatsses;

- admission to the EU for protection purposes;

- consistency of the rightgranted under the asylum acquis and the legal migration acquis
(including labour market access);

- the situation of beneficiaries of purely national protection statuses.

2. Interaction with the legal migration acquis
I. Family reunification

The family reunification Directive (FRD) offers facilitated family reunification to refuffees
as sponsors but not to beneficiaries of subsidiary protection (BSPanily reunification of
BSPs is expressly excluded from the scope of application of the FRD and therefore does not

information systems (police and juiit cooperation, asylum and migration), COM(2017) 794 final,
2017/0352 (COD).

3 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 Junesggi3hing
the criteria and mechanisms for determining the Member State respdosielamining an application for
international protection lodged in one of the Member States by adbindtry national or a stateless person
(recast).

" Directive 2011/95/EU of the European Parliament and of the Council of 13 Decembesr26tihdars for

the qualification of thirecountry nationals or stateless persons as beneficiaries of international protection,

for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the

protection grante¢recas}.

Council Directive 2001/55/EC of 20 July 206t minimum standards for giving temporary protection in the

event of a mass influx of displaced persons and on measures promoting a balance of efforts between

Member States in receiving such persons aatihg the consequences thereof.

Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common

procedures for granting and withdrawing international protection (recast).

" Directive 2013/33/EUof the European Parliamemind of the Council of 26 June 2013 laying down
standards for the reception of applicants for international protection (re&sgidm Reception Conditions
Directive 2013/33/EU.

8 As defined in Article 2(d) of Directive 2011/95/Etf the European Parliament and of the Council of 13
December 2011on standards for the qualification of thicduntry nationals or stateless persons as
beneficiaries of international protection, for a uniform status for refugees or for persons eligible for
subsidiary protection, and for the content of the protection grdreedst).

" Excluded according taCouncil Directive 2003/86/EC of 22 September 2003 on the right to family
reunification,Article 3(2)(c).

75

76

79



fall under the normal regime applicable to any twedintry national under the directive.
Currently it remains covered by national lawygréxcept for the situations covered faynily

unity under the Qualification Directive which also applies to the family member of BSPs,
provided the family member was already present in the MS while the sponsor was still an
applicant. One historic reasoorfthis distinction is that at the time of adoption of the family
reunification directive, there was no common European definition of subsidiary protection
and all protection categories apart from refugees were excluded from the scope of the family
reunification directive. Given the approximation of refugee status and subsidiary protection
status done within the asylum acquis in the last yesageral stakeholders (in particular
representatives of the UNHCR and other civil society organisations) have &atlehe
extension to beneficiaries of subsidiary protection of the more favourable family reunification
rules currently granted only to refugeegvén alsothe approximation of refugee status and
subsidiary protection status achieweithin the EU asylm acquis in the last years); whereas
Member States representatives expressed their general opposition to changes in the family
reunification rules.

Out of all the persons who were granted protection status in 2016 EU{#89 670 persons
were granted fagee status (55% of all positive decisions), 263 755 subsidiary protection
(37%) and 56 970 authorisation to stay for humanitarian reason$’(8phge absence of
facilitated family reunification rules under the family reunification directive for BSPsean th
EU therefore affects ca 37% of all third country nationals benefitting from protection in the
EU®L. This being said, according to the 2016 EMN Focused Study on Family Reunification of
Third-Country Nationals in the E¥ the majority of Member States grafamily
reunification also to BSRsnder national law (AT, BE, BG, DE, EE, ES, FI, FR, HR, HU, IE,
LT, LU, LV, NL, NO, SE, SK, UK ). In many Member States BSf® apply for family
reunification under the same conditions as refugees (BE, BG, EE, EBIR;R4U, IE, LT,

LU, NL, NO, SI, SK, UK). It should be noted, however, that some Member States (in
particular DE, SE, FI, AT) have recently made their policies for BSPs more stringent, thus
making more visible the effects of the lack of EU harmonisatidhignared”

In some Member States, BSPs either have no right to family reunification under EU law
(except the right tdamily unitywith family members already present in the same Member
State under the Qualification Directive 2011/95/EU) or are subfecinore restrictive
conditions than refugees, such as waiting periods and income requirements, creating a
disparity in their treatment if compared to the refugees when it comes to enjoying family life.
The fact that BSPs are excluded from the Family Rezatiin Directive may potentially lead

to applicants for international protection aiming at choosing the Member State with more
favourable provisions. The case can also be made that precarious conditions for family
members remaining in the country of origind a prolonged separation from them may lead

to hardship for the sponsor and make integration of BSPs more challenging.

Against that background, this different treatment appears to be difficult to justify as the
overall situation and needs for family refication of BSPs may be similar to those of
refugeeslin this context it needs to be highlighted that that there is still a difference in the
current acquis of the foreseen residence permit validity of refuges and BSPs, reflecting the
presumably more teporary need of protection, so BSPs might only have one year residence

8 Eurostattablemigr_asydcfsta

8 |CF (2018), Annex 1Cii (External coherence), section 1.3.

8 European Migration Network (EMN) Synthesis Report for the EMN Focussed StudyPAréy

Reunification of ThirdCountry Nationals in the EU plus Norway: National Practid@§16).

For instancedue to the massive influx of asyleseekers in Germany and Sweden, these Member States
introduced temporary orders in 2016 which limit the right to family reunification of beneficiaries of
subsidiary protection.
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permits. Hence there might be a link/justification for having different family reunification
rights of both categories. This difference of residence rights has been maintained by the
Commission proposal for a Qualification Regulafion

Il. Double statuses

Most legal migration Directives exclude beneficiaries of international protection (IP) from
their scope of application. The only Directive whicBo fari contains an express opening to
beneficiaries of IP is the LTR Directive, since Directive 2011/51/dtended the LTR
Directive 2003/109 and now provides the possibility for beneficiaries of IP to acquire
cumulativelyi in addition to IP status LTR status. The 2016 proposal for an amended Blue
Card Directive also proposes that beneficiaries of IP wilabke to apply for an EU Blue
Card like any other thirdountry national, while retaining all the rights they enjoy as
beneficiaries of protection.

Also third-country nationals to be resettled in Member States under future EU schemes, who
will be grantedsimilar rights as those laid down in the Qualification Directive, are proposed
to be given access to the EU Blue Card. The aim of this proposal is to make highly skilled
beneficiaries of international protection more accessible to employers and able taptak
employment in a more targeted way in accordance with their skills and education, filling
shortages in sectors and occupations in any Member State.

There is an arguable case for addressing in more detail the issue of double statuses. Allowing
for the acquisition of such double status requires laying down exactly which rights are
applicable under which directive at which moment (an issue of legal certainty). The most
important legal challenge of key relevance when it comes to intra-Bidbility T is to fix

rules which prevent expulsion from a second Member States to a third country in situations in
which a mobile beneficiary of IP in a first MS loses his residence right in a second MS. Such
rules already exist in the amended LTR Directive and in th@gsed new Blue Card
Directive.

A true gap currently still exists in situations in which a beneficiary of international protection
in MS A acquires a purely national residence permit in MS B. In such situations, MS B is not
necessarily informed about theopection status in MS A and may carry éuf the national

permit in MS B is revoked or withdrawinreturn to a third country. Such scenario should in
practice not be the rule, since Article 6(2) of the Return Directive prescribes that sending back
to MS A should be preferred over return to a third country, but in the absence of a central EU
register of residence permits issued by Member States, there is no guarantee that MS B will
be aware of an IP permit issued by MS A. This gap may be closed by #ierci@ a central
repository of residence permits and lestgy visas issued by Member States, as proposed by
the Commission in May 2018 in its proposal COM(2018)302 to upgrade the Visa Information
System (VIS).

lll. Access to protection

Neither the asylum acquis, nor the visa acquis or the legal migration acquis contain rules on
entry or admission of thirdountry nationals for the purpose of seeking protection in the EU.
This finding was recently confirmed by the CJEU in its judgemenage C 6386 PPU. In

8 COM(2016) 466 final of 13.7.2016. Progm for a Regulation of the European Parliament and of the
Council on standards for the qualification of thaountry nationals or stateless persons as beneficiaries of
international protection, for a uniform status for refugees or for persons eligibteilisidiary protection
and for the content of the protection granted and amending Council Directive 2003/109/EC of 25 November
2003 concerning the status of thrduntry nationals who are lorigrm residents.
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its May 2015 Communication on a "European agenda on migratitre' Commission urged

the enhancing of safe and legal ways for persons in need of international protection to reach
the EU. The Commission encouraged Member Statesnmwbe generous on resettlement and

to also use, next to resettlement, other legal avenues available to persons in need of
protection, including private/negovernmental sponsorships and humanitarian permits as
well as family reunification clauses.

The Comnmssion put forward an initiative to further enhance resettlement to the EU with its
July 2016 proposal for a Regulation establishing a Union Resettlement Framework to ensure
orderly and safe pathways to Europe for persons in need of international prétectibthe

same time, other legal avenues available to persons in need of protection under the EUs legal
migration acquis and national migration law, including private/governmental
sponsorships and humanitarian permits as well as family reunificatearses remain
applicable.

IV. Rights

The Qualification Directive, the Reception Conditions Directive as well as other asylum
instruments contain provisions on the rights of Huodintry nationals, including ceccess to

the labour marketand right to equal treatment Many of these provisions are similar to
parallel provisions in the legal migration Directives. However, not always exactly the same
terminology as in the legal migration Directives is used for framing the concrete rights offered
See for instace the formulation of the rights in Article 26 of the Qualification Directive
2011/95/EU as opposed to Article 12(1) SPD.

This leads to a situation similar to the one identified in the internal coherence review, when
comparing the differing legal migrati directives amongst themselves. In the different
Directives, similar issues are addressed by different wording and frequently these differences
cannot be explained by the different scope of the Directives at stake. The reason for this lack
of legal constency lies mainly in the historic genesis of the different Directives, each of
which had its own peculiarities, policy constraints and decision makers involved. On top of
this, vague formulations seem to have been sometimes deliberately used in tren-decisi
making process as a tool for reaching agreentdmdre is therefore room for more technical

and terminological consistency of the wording used in the EU legal migration directives and
the EU asylum acquis, notably as regards the provisions dealingaedgtss to the labour
market and right to equal treatment.

V. Purely national protection statuses

Holders of purely national protection statuses (8% of those granted protection in the EU in
2016") are currently only covered by national law, when it comes to determining their rights.
The provisions of the Single Permit Directive, which was meant to be aaatcteasure
providing a common set of rights for all thicduntry nationals permitted twork, expressly
excludes them from its scope of application in its Article 3(h). None of the asylum Directives
provides rights to this category of persons either.

8 COM(2015) 240 final of 13.5.201&0ommurication from the Commission to the European Parliament, the

Council, the European Economic and Social Committee and the Committee of the Regidhgopean
Agenda on Migration.

8 COM(2016) 468 final of 13.7.2016. Proposal for a Regulation of the Eunopealiament and of the
Council establishing a Union Resettlement Framework and amending Regulation (EU) No 516/2014 of the
European Parliament and the Council.

87 ICF (2018), Annex 1Cii.
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Thereis therefore currently a relevant gap at EU level as regards the rights of holders of
purely national protection statuses.

3. Conclusions, including scope for simplification

Given the approximation of refugee status and subsidiary protection status done within the
asylum acquis in the last years, the question arises whether the diffaretneatment in
relation to family reunification should be abandoned. When considering the currently existing
uneven treatment, it should, however, also be borne in mind that there is still a difference in
the current acquis concerning the foreseen resel@ermit validity of refugees and BSPs
reflecting the presumably more temporary need of protection of BSPs. Hence there might be
a justification for having different family reunification rights of both categories.

The possibility for beneficiaries of 18 obtain also a legal migration status requires laying
down exactly which rights are applicable under which directive at which moment (an issue of
legal certainty). The most important legal challengg key relevance when it comes to intra
EU-mobility T is to fix rules which prevent expulsion from a second Member States to a third
country in situations in which a mobile beneficiary of IP in a first MS loses his residence right
in a second MS.

Currently there are no express provisions at EU leved@ards legal admission to the EU for
protection purposes, but the Commission already made a proposal to further address this issue
by a Union Resettlement Framework, providing resettlement for a meaningful number of
refugees, having regard to the overalmber of refugees seeking protection in the Union.

There is a case for aiming at maeehnicalconsistency of the wording used in the EU legal
migration directives and the EU asylum acquis as regards rights ofcturdry nationals,
notably concerninghe provisions dealing with access to the labour market and right to equal
treatment. In this context the emphasis is only on the consistency of the technical wording and
not on the different levels of right which may be justified by the differing scopleedigal
instruments.

Thereis currently a gap at EU level as regards the rights of holders of purely national
protection statuses. This gap is particularly relevant with regard to the exclusion from the
personal scope of the Single Permit Directive.
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2.4. lrreqular migration and return

1. Issue definition

The Return DirectivV& which entered into force in 2010, is the main legal instrument of the
EU return acquis. The purpose of the Return Directive is to regulate the return of illegally
stayingthird-country nationals to third countries of origin or transit. The Return Directive
was adopted to limit situations where thaduntry nationals are left in legal limbo and to
provide them with a higher degree of legal certainty: either they havétaofigtay on the
territory of a Member State (which may be a legal stearh stay or a longerm stay covered

by a residence permit, a lostay visa or other authorization) or they do not, in which case
they fall under the scope of application of thetuRe Directive. The Return Directive also
provides for a number of procedural safeguards and guarantees to third country nationals
throughout the return procedure.

The Return Directive and the EU legal migration acquisameplementaryn that the Return
Directive establishes the rules for returning theadintry nationals who no longer have an
authorisation or right to stay in the EU under one of the legal migration / asylum Directives or
national legislation. If a thirdountry national does not have awful residence on the
territory of a Member States, he/she shall be subject to a return decision. The scope of the EU
return acquis therefore starts where the scope of the legal migration (or asylum) acquis ends.
From a legal point of view there is n@amin between; however, in practice, thaauntry
nationals who cannot be returned are sometimes in a limbo situation.

The Return Directive does not addresadmission procedure® to third countries which

are covered by specific bilateral or EU reassion agreements between Member States or the

EU and third countries. Additionally, the Return Directive concerns only return to third
countries of origin or transit and no proced

It is also important to undénle that the Return Directive does not harmonise the reasons for
ending legal stay, which are regulated by the relevant provisions in the legal migration
Directives, the asylum acquis and national legislation.

2. Interaction with the legal migration acquis
I. Situation of third-country nationals who cannot be returned

While approximately 1 million thirgtountry nationals were found to be illegally present in

the EU in 2016, only around 500,000 received orders to leave the EU, and around half of that
figure (250,000) were effectively return®d The rate of effective returns to third countries

was around 37% in 2014, 2015 and 2017 (and was only substantially higher, i.e. 46% during
2016). In other words: in most recent years, up to 63% of those who are obliged to leave
because they have no rigtat stay (irregular migrants) or no more right to stay (rejected
asylum seekers or ovstayers) were not returned in practice, in spite of the fact that they are
known to the authorities and have been issued valid return decisions. The main reasons for
non-return relate to practical problems in the identification of returnees who frequently have
no documents and no interest in cooperating. Another major reason foetnom relates to

8 Directive 2008/115/E®f the European Parliament and of the Council oD&8ember 2008 on common

standards and procedures in Member States for returning illegally stayingdhintty nationals.

g9 The term "readmission” relates to arrangements in place between returningeM&mates and third
countries of return covering the practical and technical modalities of return (documentation, issuing of
laissez passer, transport arrangements, etc.).

% COM(2017) 558 of 27.9.2017. Communication from the Commission to the Europebanent, the
Council, the European Economic and Social Committee and the Committee of the Regions on the delivery
of the European Agenda on Migration, p. 9 and Eurostat talge eirtn
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challenges in obtaining the necessary documentation frorEboauthoriies which may
have little incentives to cooperate on readmission and a readmission policy which is still not
working as smoothly as it should.

The presence of a sigmovabbetreumbeeend idmc
concrete practical andesial challenges, such as destitution, which need to be tackled. The
exact quantitat-remodamehstgd 06 dnhndhicult to
statistics on numbers of return decisions which could not be enforced (amounting oe averag

to ca 60% out of 500.000 per year) one can assuméh a lot of precaution that the issue

concerns up to 300.000 migrants per year. Current Member State approaches of dealing with

the issue differ widely, including formal toleration statuses, deofeateration, granting of

temporary residence permits or inactibn

Nonr emovable returnees benefit from the Osafe
the Return Directive. These basic minimum safeguards include a number of rights relating to
family unity, emergency health care, respect for situations of vulnerability, education and
documentation. According to ECJ case law, enjoyment of the right to health care also gives

rise to a concomitant requirement to make provision for the basic nettuspdrson. Article

14 of the Return Directives does not provide for a right to work, but Member States are free to
grant such right under national law.

The variety of differing Member State approaches for dealing withremmovable returnees
may constitu¢ an incentive for secondary movements since this category of migrants may try
to move to those Member States which offer

di sciplined amongst Member Srenovablepersoosicoulr ni ng
preven t Me mber States from adopting Oper mi ssi:
Oreputational damaged to | ess O6generousd Men

help to avoid a pulfactor for irregular immigration since the adoption of uncoordohaie
hoc measures by Member States may be in some cases be a potential stimulus for further
irregular immigration to the EU as a whole.

I n addition, it has been ar gueéd etnoata btl lees 6 e i
few rights and limited pasbility to work in order to come up for their own living contributes

to a negative public perception of migration and undermines the public acceptance of a
sustainable EU migration policy as a whole. Common standards which would allow at least
certainca gor i esr emfovaarbdres d t o work may contri but e

[I. Regularisation

Currently there is no general obligation under Union law to grant a permit to an irregular
migrants (such as in particular rogmovable returnees), but Mesr States are free to do so

any moment . This is expressly <cl arMembeed by
States may at any moment decide to grant an autonomous residence permit or other
authorisation offering a right to stay for compassiondu@mnanitarian or other reasons to a
third-country national staying illegally on their territory. In that event no return decision

shall be issued. Where a return decision has already been issued, it shall be withdrawn or
suspended for the duration of vatidof the residence permit or other authorisation offering a

ri ght The mosttfragyedtly applied pathway to legal stay, used by Member States for
different reasons, notably to avoid destitution and social problems, is regularisation under

L For an exhaustive overview of Member State practices see smmy Iy Ramboll and EurAsylum,

Situation of ThirdCountry Nationals Pending Postponed Return/Removal in EU Member States and the
Schengen Associated Counfig2013).

85



nationallaw and most Member States have provisions in place allowing for ebgasse
regularisation under certain circumstances.

At political level, the European Council agreed in its 2008 European Pact on Immigration and
Asylum®to use only casby-case regiarisation rather than generalised regularisation, under
national law, for humanitarian or economic reasons.

Basedonat udy done by Ramboll for t heSituktorrodb pe an
third-country nationals pending postponed return/remowal EU MS) , an inforr
brainstorming papét which set out a possible frame for common standards on regularising

(or not regularising) nenemovable returnees had been presented by Commission services

and was discussed with Member States experts in 2014.

Inessence, this brainstorming paper proposed
the possibility for o6in | ocod applications f
mont hs and a O6shall é cl| aus er5idyearsiofffacinajstag r i gt

linked to fulfilment of three criteria: social integration, good conduct and impossibility to

carry out return in the foreseeable future. For-ooiperating nofremovable returnees, no

pathway to legalisation should be offérg@rovided that the door would remain open for-non
cooperating returnees-otpermdv e gtbo att h e ngya tpeog ont

In reaction to this paper, Member States experts expreggexsition to the development of
harmonised EU solutions this field It was argued that the current rules and the current level
of harmonization is fully satisfying and that there is no need for additional best practices or
interpretative texts, which in Member States perceptiGnmight risk leading to undesd
effects.The reasons given for this opposition included the consideration that successful return
should be the primary objective aal efforts should be focused on increasing return rates
Discussing rights of irregular migrants (as well as pathviayggularization) would send a
wrong policy signal and might even encourage irregular migration.

As regards the conduct of cdsg case regularisations, the Commission finally recommended

in its 2015 Return HandboBk assessment criteria that could bé&eta into account by
Member States and which should include both individual (case related) as well as horizontal
(policy related) elements such as in particular: the cooperativebtugperative attitude of the
returnee; the length of factual stay of theureée in the Member State; integration efforts
made by the returnee; personal conduct of the returnee; family links; humanitarian
considerations; the likelihood of return in the foreseeable future; need to avoid rewarding
irregularity; impact of regular&ion measures on migration pattern of prospective (irregular)
migrants; likelihood of secondary movements within Schengen area.

The Commission’s arguments made in favour of a more harmonized approach at EU level
(levekplaying field argument; avoidance aofecondary movements and humanitarian
considerationsjemain valid, even though Member States so far showed a preference to tackle
the issue at national level only.

lll. Absence of harmonised rules for ending legal stay for reasons of national and public
security

Another issue, recurrently coming up in the political debate, notably in the aftermath of major
security incidents involving thirdountry nationals, concerns the absence of common EU

2 Council of the European Union, doc. 13440/08, p.7.

% Contact Group "Return Directv, Mi gr apol CC Return Dir 50, O0Br ai nst
to dmanmvable returneeso.

“ Commi ssion Recommendation C(2017) 6505 of 27.9.2017
used by Member States' competent authorities whenying out return related tasks.
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rules for expelling thirecountry nationals for reasons of national and public security. Member
States repeatedly called on the Commission to propose horizontal legislation making the
expulsion of criminals, suspected terrorists or hatred preachers mandatably during the
preparation of the proposal for the Return Directive. The Commission did not give in to this
request for reasons which remain valid until today:

- Legal migration directives as well as the asylum acquis already contain tailor made
provisions on Apublic order/securityo which
residence permits of third country nationals and thus expel-¢budtry nationals who
constitute a threat to public policy or public security. A scrupulous applicaif these

clauses is a more appropriate way of enhancing security in a proportionate manner, than to
substantially change the different directiv@s.

- Expelling a suspected thigbuntry national terrorist may not always be in the interest of a
Member $ate, as it may sometimes be preferable to bring criminal charges against such
person or to keep him/her under surveillance in a Member State rather than to expel him to a
third country. Any common EU rules in this field would therefore have to provide for
significant discretion to Member States ("may" rather than "shall" clauses) anyhow and the
added value of such rules would therefore be limited.

IV. Irregular stay in one Member State of holder of valid permit in another Member State

Overlaps between the Return Directive and the legal migration acquis may occur in the event
where the holder of a residence permit granted by a (first) Member State is found to be
irregularly staying in a second Member State. This is a particularly re¢léssue in the
context of legal migration Directives that contain provisions on -lBtdamobility of third

country nationals and/or readmission between Member States.

Passing back a thirdountry national from one Member State (where the person is iarbgul

staying) to another Member State (where the person is holding valid a residence permit) is not
considered as Oreturnd as defined in the Ret
or O0going back to a Memb e rDirétivaprovides thahAthitdi c | e
country nationals that have a right of residence in another Member State shall first be required

to go immediately to that Member State and, in case ofcoampliance, can be subject of a

return decision (or they can be sudtjgnmediately to return procedures for reasons of public

policy or national security).

Article 23 of the ICT Directive provides that in cases where the conditions of regular stay in a
second Member State are no longer met, the third country nationdd gfiwback to the first
Member State and that the latter should allow thisntey. Similar provisions can be found in
Article 18 of the Blue Card Directive and Article 32 of the Recast Students and Researchers
Directive. A return decision ordering retuto a third country must be adopted only if the
third country national does not comply with this request or in cases of risk for public policy or
national security.

Based on information received from Member States at expert group meetings, the practical
application of these rules appear to pose practical challenges as there are no harmonised rules,
procedures, forms nor templates for the second Member State to request the first Member
State to accept rentry of a thirdcountry national. Likewis& as aleady highlighted in the

internal coherence analysis many Directives (LTR, BCD, ICT and S&RD) contain
provisions regarding the establishment of contact points in the Member States responsible for

% COM(2005) 391 final of 1.9.2005. Proposal for a Directive of the European Parliament and of the Council
on common standards and procedures in member states for returning illegally stayirgpuhtrgt
nationalsp.4-5.

% ibid.
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information sharing on issues linked to inREl mobility, but the concrete way in which
information is exchanged between the national contact points is currently not regulated yet.
The recently adopted Regulation (EU) 2018/1860 witthce applicablé provide a legal

basis for Member States to consult eacleotbn existing national return decisions before
granting or extending a residence permit or {stay visa.

Given the practical challenges faced by Memb
between second and first Member States, there may besea foa developing further
procedural guidance, forms and templates. There may also be added value in giving further
steer on the communication tools to be used in between national contact points for exchanging
personal information related to intEJ mobiity

V. Status pending renewal of a residence permit

Following Article 6(5) of the Return Directive, in cases where thodntry nationals are
subject of a pending procedure to renew a residence permit, Member States may not issue a
return decision untilite pending procedure is finished. According to the Return Handbook,
this provision is intended to protect thicduntry nationals who were legally staying in a
Member State for a certain time and who, because of delays in the procedure leading to a
renewd of their permit, temporarily become illegally staying. The Return Directive does not
provide for a general obligation on Member States to issue permits to bridge the gap pending
renewal of a permit.

Article 18(5) of the Blue Card Directive also expresshderlines that a Member State may
issue a residence permit or an authorisation to stay for the duration of the renewal procedure
until a decision on the application has been made. The nature and format of such national
permits is, however, left to MS distion.

In conclusion, hird-country nationals who apply for renewal of an already expired permit are

in principle illegally staying, unless provided otherwise by the national laws of the Member
State concerned. At the same time, the Return DirectivepteWember States from issuing

a return decision in such situation. One may therefore conclude that there is a gap at EU level
of harmonised rules on whether a person has or not a right to stay during a renewal
application (or an appeal against a refudalenewal). National practices differ and migrants
waiting for renewal of their permit are sometimes facing difficult situations, particularly if
they need to travel.

VI. Relation between the opening of new legal migration channels and irregular migration

Policy makers in the field of migration frequently use the arguntbat more open legal
admission channels would reduce irregular migration pressure and smugglivgEU. So

far, little evidence for verifying or falsifying this argument is available. Theffiestd so far

only T attempt made by the Commission to analyse more deeply the issue was its 2004
Communication "Study on the links between legal and illegigration®” which was based
onalimitedfacf i ndi ng exercise conducted in cooper e
which examined the links between existing ways of legal migration (horizontal admission
rules, bilateral agreements, use of quota agdilarisation measures). This study concluded
that "There is a link between legal and illegal migration but the relationship is complex and
certainly not a direct one since a variety of different factors has to be taken into
consideration. No measure taken its own can be seen as having a decisive impact. This
does not, however, prevent particular actions from having specific impatisrefore, so far

little evidence has been produced to back the anecdotal claim that opening more legal

7 COM(2004) 412 final of 4.6.2004. Communication from the Commission to the Council, the European
Parliament, the European Economic and Social Committee and the Committee of the Re}jiaohg on
the links between legal and illegal mideat.
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migration channal will lead to reducing irregular migration fluxes. While this may seem
intuitive, there is evidence that might suggest how this correlation is more complex. For
example, the role of migrant social networks in perpetuating migration flows is well
establisked in the literature, especially in the US's case. Extensive and esteemed Yésearch
shows how migrants that settle in a destination country are likely to determine the arrival of
new migrants, who use the social capital accumulated by previous migrant
peeas/family/friends to make their journey.

3. Conclusions

The Return Directive complements the legal migration Directives by establishing the rules for
returning thirdcountry nationals who no longer have an authorisation or a right to stay in the
EU underone of the legal migration Directives. The analysis has shown that in spite of this
complementarity, some issues at the interface between legal migration and return acquis still
deserve further consideration.

The situation of thirecountry nationals in @rotracted situation of irregularity is currently
decided solely at national level (e.g. through toleration statuses etdongpostponement of
return), which may create in practice grey areas that the adoption of the Return Directive
sought to eliminateThe variety of differing Member State approaches for dealing with non
removable returnees may constitute an incentive for secondary movements since this category
of migrants may try to move to those Member States which offer the best conditions of stay.
A common discipline amongst Member States concerning the treatment -oémowable
persons could prevent this from happening. In addition, the argument can be made that the
exi stence of | amr @gr@ao wywaubmbeesrés wift hé nfoenw tyrta ght s
work in order to come up for their own living contributes to a negative public perception of
migration and undermines the public acceptance of a sustainable EU migration policy as a
whole. Common standards which would grant at least certain categoreef-r e mowa b |l e s 6
a right to work might contribute to alleviate this phenomenon.

An arguable case can be made that it would be in the common European interest to develop a
more harmonised approach on a closely related issue, namely in the fieldlafisagan. A

number of arguments playing in favour of an EU approach could be identified (notably the
levelplaying field argument as well as avoidance of secondary movements and humanitarian
considerations). These arguments remain valid, even though &eBtdtes so far showed a
preference to tackle the issue at national level only. Further work in this field is required.

In the context of security incidents or threats involving taoodntry nationals, the
Commission has been asked in the pasind will probably also asked in the futur®
propose horizontal legislation making the expulsion of criminals, suspected terrorists or
hatred preachers mandatory. The Commissions constant line, valid until today, has been to
reject this request with the argumehat a scrupulous application of existing public order
clauses in migration directives is a more appropriate way of enhancing security in a
proportionate manner, than to substantially change the different directives or to adopt
horizontal rules. Moreoverxpelling a suspected thimbuntry national terrorist may not
always be in the interest of a Member State, as it may sometimes be preferable to bring
criminal charges against such person or to keep him/her under surveillance in a Member State
rather thario expel to a third country. No further initiatives seem to be required in this field.

Given the practical challenges faced by Member States in managing intra EU mobility of
thirdcountry nationals and in particiuhgrbaaka
procedures between second and first Member States, there may be a case for developing
further procedural guidance, forms and templates for this kind of procedure. There may also

% De Haas, H.The Internal Dynamics of Migration Processes: A Theoretical Inq(2§1.0).

89



be added value in giving further steer on the communication todde tesed in between
national contact points for exchanging personal information related teEbtraobility.

Third-country nationals who apply for renewal of an already expired permit are in principle
illegally staying, unless provided otherwise by theiamal laws of the Member State
concerned. At the same time, the Return Directive prevents Member States from issuing a
return decision in such situation. National practices differ and migrants waiting for renewal of
their permit are sometimes facing diffit situations, particularly if they need to travel. One
may therefore conclude that there is a gap at EU level of harmonised rules on whether a
person has a right to stay during a renewal application (or an appeal against a refusal of
renewal) and thragh which kind of document/paper such right should be manifested.

Currently little evidence is available for making a statement that more open legal admission
channels would reduce irregular migration (or would have the contrary effect). Further
research isieeded.
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2.5. Fundamental rights and nondiscrimination

1. Issue definition

The construction of an area of freedom security and justice under Title V TFEU, including the
setting up of a common immigration policy, is, as all other EU policies and adtiasesion

respect for fundamental rights This is expressly confirmed by Article 67(1) TFEU. The
content, interpretation and application of the EUs legal migration acquis must therefore take
into account all relevant fundamental rights considerations. eigall migration directives

have recitals underlining that they need to be understood and interpreted as respecting
fundamental rights. This section explores the coherence of the legal migration Directives with
fundamental rights, taking into account the msources of fundamental rights.

According to Article 6 TEU, the EU Charter of Fundamental rights (hereafter the Charter) has
the same legal value as the Treaties. Article 6(2) however clarifies that the provisions of the
Charter shall not extend in any ythe competences of the EU as defined in the Treaties. In
fact, according to its Article 51(1), tiéharter applies to Member States only when they are
implementing EU law, which means that its scope of application is limited to those situations
which aregoverned by EU law (see Case6C7/10 Fransson). It does not apply to national
law which is not implementing EU law. Given the EU competences in migration policies,
national migration legislation implementing EU law in this area or any national measure
affecting any of the rights guaranteed to individuals by EU law has to respect the rights
enshrined by the Charter.

Regarding the personal scope of the Charter, the latter applies irrespective of the nationality of
individuals concerned. The Charter contaihowever, a specific chapter on the rights of
Union citizens (making reference for example to the free movement and residence rights) and
a few other provisions which limit the personal scope of their application.

As reaffirmed by Article 6 TEU, the ghts, freedom and principles in the Charter shall be
interpreted in accordance with the general provisions governing its interpretation and
application and with due regard to the explanations referred to in the Charter, that set out the
sources of those gvisions. Among such sources, particular reference is made to fundamental
rights as guaranteed by the European Convention on Human Rights (hereafter the ECHR) and
fundamental rights as they result from the constitutional traditions common to the Member
Staes.

In particular, Article 52(3) of the Charter provides that the level of protection by a Charter
right cannot be lower to that guaranteed by the ECHR, while at the same time not preventing
the Charter from offering more extensive protection. Therearember of correspondences
between the Charter and ECHR Articles. For example, Article 7 (Respect for private and
family life) of the Charter to a large extent reproduces the wording of Article 8(1) ECHR. In
contrast, other Charter Articles are broadescope than their ECHR parallels and thus offer
wider protection.

In situations which cannot be regarded as governed by EU law, and where therefore the
Charter does not apply, Member States remain bound to their obligations as regards respect of
fundametal rights as deriving from their national constitutions or the international
agreements to which they are parties, and in particular the ECHR (to which all Member States
are parties). According to Article 1 ECHR, the provisions of the Convention areapelto

any person falling under the jurisdiction of the Contracting States, irrespective of their
nationality.

91



2. Interaction with the legal migration acquis
I. Principle of non-discrimination on grounds of nationality

Third-country nationals who reside in the EU may invoke fundamental rights guarantees in
various domains. However the extent of certain fundamental rights can differ due to the
different "status" recognised to EU citizens and toindntry nationals. Inamparison with

EU citizens, the rights of third country nationals are affected by a number of limitations. ECJ
and ECtHR case law makes it clear that the relevance of equal treatment guarantees can be
limited in the field of immigration law, where differee in treatment can be justified in a
number of areas by reference to the residence status of the third country national in a certain
State. For example, regarding inE&) mobility rights, the Charter provides in its Article

45(2) that similar intramobility rights as to EU citizens may be granted to tuodintry
nationals who are legally residing in one of the Member States. The enjoyment of this right
will therefore depend on the conditions set by the EU and/or national legislator as regards
access tahird-country nationals to the territory of Member States and the rules on residence
status. The same example can be referred to the enjoyment of other rights such as the right to
engage in work (see Article 15(3) of the Charter).

Is this compatible withthe principle of nosdiscrimination based on nationality as a key
principle of EU law? To what extent does the principle of-dmerimination allow for
differentiated treatment of EU citizens and thoalintry nationals?

Article 18 TFEU pr ov i d evgh i tnh atthefi scope of application
discrimination on grounds of nationality should be prohibited Case | aW o f t
clarified that although the wording of Article 18 TFEU does not specifically state that it is

only applicable to EUitizens, thirdcountry nationals cannot invoke it as this Article is not
intended to apply to cases of a possible difference in treatment between nationals of Member
States and nationals of nomember countries.

Article 21(1) of the Charter also provide for the respect of the principle of ron
discrimination based on any grounds such as sex, race, colour, ethnic or social origin, genetic
features, language, religion or belief, political or any other opinion, membership of a national
minority, property, brth, disability, age or sexual orientation in the application of EU law as
well as in national measures implementing Union law. Article 21(2) of the Charter provides

t h avithin the scope of application of the [EU Treaties], and without prejudice tegbeial
provisions of those Treaties, any discrimination on grounds of nationality shall be
prohibited . The Explanations to the Charter spec
first paragraph of Article 18 TFEU and therefore cannot be invoked iog-cbuntry
nationals. In the same vein, the EU amiscrimination directives (2000/78/EC and
2000/43/EC) both contain a provision according to which the directives do not cover
differences of treatment based on nationality and are without prejudicevsipns and
conditions relating to the entry into and residence of tbinghtry nationals and stateless
persons in the territory of Member States, and to any treatment which arises from the legal
status of the thirgdountry nationals and stateless pessconcerned.

% See Judgment of the Court of Justi@@JEU) of the 4 June 2009Athanasios Vatsouras and Josif
Koupatantze v Arbeitsgemeinschaft (ARGE) Nirnberg @882/08 and G23/08 para 5152: '"The first
paragraph of Article 12 EC prohibits, within the scope of application of the EC Treaty, and without
prejudice to any provisions contained therein, any discrimination on grounds of nationality. That provision
concernssituations coming within the scope of Community law in which a national of one Member State
suffers discriminatory treatment in relation to nationals of another Member State solely on the basis of his
nationality and is not intended to apply to cases @basible difference in treatment between nationals of
Member States and nationals of Am@mber countries.".
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A very relevant provision in this specific contextAdicle 20 of the Charter enshrining the
equality of treatment before the law which precludes comparable situations from being treated
differently, and different situations from being tedin the same way unless the treatment is
objectively justified. In a cas® related to differing treatment of thibuntry nationals in
relation to integration measures to be followed by {wrg residents and not imposed on EU
nationals, the CJEU seubits approach on how to apply the principle of equality when it
comes to differing treatment of thiabuntry nationals: dccording to settled cadaw, the
principle of equal treatment requires that comparable situations must not be treated
differently and that different situations must not be treated in the same way unless such
treatment is objectively justified] € ] t he S i t «auntry oationatsfis nothi r d
comparable to that of nationals as regards the usefulness of integration measures thigch as
acquisition of knowledge of the language and society of the country. Therefore, since those
situations are not comparable, the fact that the civic integration obligation at issue in the
main proceedings is not imposed on nationals does not infringeigheof third-country
nationals who are longerm residents to equal treatment with nationals".

The ECtHR, in its case law on Article 14 ECHR (principle of -d@trimination) also

follows a caséy-case approach in evaluating whether there is a breattetprinciple of
nondiscrimination on grounds of nationality in the enjoyment of the rights and freedoms set
forth in the Convention. I n some cases, t he
required for different treatment to be applied ba basis of nationality, even if the difference

results from EU law. The tighter the link of a thirduntry national with a Member State

(e.g. in terms of length of residence, degree of integration and family ties), the less inclined

the ECtHR is to allw a differentiated treatment for EU and Agb) national in the enjoyment

of the rights and freedoms set forth in the Convention. An important factor weighing in
favour of treating foreigners on a par with nationals, in ECtHR-lzaggeare the conditionsfo

long-term lawful residence, statelessness or being granted international protection. ECtHR
case law accepted that differential treatment of tbadntry nationals with different
migration statuses, notably loiger m r esi dents veln9dws ot emzodam
possible as long as it relies on a proportionate justification.

Both the Charter and the ECHR give guidance on the possibilities and limits for legitimate
differentiation of migrant's rights as opposed to citizen's rights. The soopkfferentiated
treatment always depends on the nature of the rights at stake and the situation of the
individual. The Charter and ECHR provide for guiding principles only which need to be
translated into concrete (secondary) legislation. The practigabriance of such secondary
legislation (including the equal treatment Articles in the legal migration directives) is very
high, since it translates fundamental rights into the realities of everyday life of migrants in the
EU.

II. Non-discrimination rulesset out in secondary legislation

It was already highlighted above that EU Member States can legitimately differentiate rights
accorded to persons on the basis of their citizengiopided it is done on the basis of an
objective justification (i.e. with &iew to achieving a legitimate objective of general interest)
and in a proportionate manndrme legal migration directives set out to what extent third
country nationals enjoy or don’t enjoyi rights similar to rights enjoyed by own nationals.
Against hat background, migration law could be characterised as duineg of legitimate
differentiated treatment.

190 judgment of the Court of Justi(@IJEU)of 4 June 2015P and S v Commissie Sociale Zekerheid Breda and
College van Burgemeester en Wethoudars de gemeente Amstelve€rb79/13, parad1-43.
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The possibility to differentiate rights on the basis of citizenship or migratory status does not
apply, however, in those cases in which tadntry nationals benefit from basic general
rights guaranteed by the Charteranoy person: A number of the rights listed in the legal
migration directives are thereforen substancé declaratory confirmation of rights already
available to all persons ment on EU territory. This applies in particular to the provisions in
the legal migration directives dealing with freedom of association and equal treatment in
relation to membership of worker or employer organisations (Article 12 Charter) and fair and
just working conditions (Article 31 Charter). With regard to these basic rights it cannot be
argued that a different treatment based on nationality may be justified or proportionate.

The equal treatment provisions of the legal migration Directives are ofisadt by
numerous limitations which give discretion to Member States as to the equal treatment to be
afforded to thirdcountry nationals enjoying a certain status under EU law with respect to
other third country nationals or nationals of the Member States number of areas. A
detailed comparison and analysis of the equal treatment clauses in all legal migration
Directives wascarried out in the context of thaternal coherence cheatf the EU legal
migrationacquis. The main findings of this analysie ¢he following.

Seven Directives (LTRD, RD, BCD, SPD, SWD, ICTD, S&RD) include provisions on equal
treatment of TCNs with respect to nationals of the Member State concerned, covering a
number of detailed aspects. The ICTD also foresees such equal trediotevith regard to

the terms and conditions of employment, it guarantees at least equal treatment with posted
workers under Directive 96/71/EC. The FRD and SD do not include provisions on equal
treatment. As per the SPD, with its very broad scope wdalsh includes holders of purely
national permits, equal treatment also applies to (i) any holder of a residence permit who is
allowed to work and (ii) those who have been admitted for the purpose of work.

Freedom of association and affiliation Six of the Directives (i.e. LTRD, SPD, BCD, SWD,
ICTD and S&RD) stipulate that TCNs should have equal treatment in respect of this right.
The wording is the same for all Directives. The provision is missing in the FRD, but family
members who are allowed to workaccordance with Article 14 of the Directive are covered

by the SPD. The SWD adds to this the right to strike and take industrial action which could be
added to the other Directives too for the sake of consistency.

Access to education and vocational traing: Five Directives provide for equal treatment

with regard to education and vocational training, while such provision is missing in the SD,
RD and ICTD. Different restrictions are allowed in the five Directives. While some appear
0l ogi cal 0 estristioncirnthee&BD thahtlee right can be limited to those who are in
employment or who registered as unemployed, the reason why others have been introduced in
one or more Directives (but not in others) cannot be easily explained, such as the rastriction

related to language proficiency and the fulfilment of specific educational prerequisites.
Recognition of professional qualifications:Seven Directives (LTR, RD, BCD, SPD, SWD,

I CT, S&RD) give the right t o equalssiomalr eat me
diplomas, certificates and other qualifications, in accordance with the relevant national
procedur eso. Equal treatment under the Direc
granted.

Access to social security, social assistance and sb@eotection: Some inconsistencies

were identified. While it is understandable that equal treatment with regard to social security
is primarily granted in the employmerdlated Directives, as in the others there is a need for

the TCNs to have sufficientesources so that they do not have to make use of social,
assistance systems, the references to social security are different in the Directives. Some refer
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to branches of social security as defined in Regulation (EC) 883/2004 (SPD, SWD, S&RD)
and others tprovisions in national law regarding these branches.

The only Directive that provides for equal treatment regarding social assistance and social
protection is the LTRD but it can be limited to core benefits.

Restrictions may be put in place by MSs in case of ¢bart employment / sheterm stay in

the SPD (but may not be restricted for those in employment, or those who have been
employed for 6 months and are registered as unemployed); SWD (with regards to
unemployment and family benefits) and the S&RD and ICT (researchers and ICT are
excluded from family benefits if their stay is authorised for respectively less than 6 and 9
months). While such restrictions may be explained in certain circumstances, ¢énendis in

the period of stay could be aligned.

Tax benefits: No coherence issues identifiethe equal treatment right to tax benefits is
guaranteed in five Directives (LTR, RD, SPD, SWD, S&RD) and, through the SPD, arguably
also applicable to the BCD drthe FRD (insofar as the family member is allowed to work).

Of all the Directives, it is not guaranteed in the ICT, which can be explained by the fact that
ICTs are only temporarily in one or several Member States and are in general not residents for
tax purposes in these countries.

Public goods and servicesSome inconsistencies identified. Seven Directives provide for
equal treatment in access to goods and services (with family members, and students under the
SD being covered by the SPD if allowed to WorThe LTR allows for Member States to
restrict the right to persons who have their registered or usual place of residence in the MS.
The SPD specifies that access to public goods and services might be limited to those TCNs
who are in employment. Of alh¢ Directives, access tmusingis not provided in the SWD

as accommodation is a prequisite for admission. Furthermore, three Directives (BC, SPD
and S&RD) allow Member States to restrict equal treatment provisions regarding access to
housing.

Working conditions: Some inconsistencies identified. The SPD, S&RD and SWD include
health and safety at the workplace while SWD gives an indication as to what is included in the
term "working conditions" and provides for equal treatment as regards "terms of eraptdy

as well. The ICT Directive (a special case in itself since it only covers temporary posting and
no genuine access to the labour market) refers to the conditions fixed by the Posted Workers
Directive 96/71/EC, except for remuneration, where equatnuesat with nationals is an
admission condition.

Access to employment and seEmployment: Some inconsistencies identified. All nine
Directives include provisions on access to employment subject to restrictions, but only the
FRD and LTR pr eqal teatment righgie melationatd eénployment and- self
employment (subject to some restrictions). For the remaining categories of TCNs employment
is restricted to the purpose for which the TCN has been admitted for, except for students. The
restrictionsare categorgpecific and thus vary depending on the category.

The inclusion of specific equal treatment provisions in each Directive, as well as specific
restrictions, reflects a differentiation between the different categories of TCNs covered by the
Directives, as well as the length of stay in the territory of a Member State. However, this
differentiation does not seem coherent in all cases. The internal coherence check of the legal
migration directives led to a number of suggestions for consolidatidgnaaking more
coherent the noediscrimination clauses in those legal instruments. The suggestions include
the following points:
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1 The FRD does not grant equal treatment although those covered by this status and who
are allowed to work benefit from the SPThis means that family members who are not
allowed to work are not benefiting from equal treatment rights.

1 Further harmonising the provisions on freedom of association and affiliation could
enhance the coherence of the legal framework.

1 Further harmonisindghe restrictions in relation to access to education and vocational
training could enhance the coherence of the legal framework.

1 There would be scope for reviewing and aligning the terminology used in relation to
access to social security, social assistamgesocial protection.

1 There would also be scope for harmonising and specifying the wording on working
conditions across the Directives. Similarly, access to employment services could also be
included in the LTRD.

[ll. Right to family life and family reunification

The scope and interpretation of the right to family life, as defined in the Charter interpreted in
light of the ECHR and corresponding case law, and framed in secondary law by the family
reunification Directive, plays an important role in thefidition of the scope of the rights of
third-country nationals on the territory of EU Member States.

In cases concerning both family life and immigration, the ECtHR ruled that Article 8 ECHR
does not entail a general obligation for a State to respedgnamis’ choice of the country of

their residence and to authorise family reunion in its territory, as this will depend on the
particular circumstances of the persons involved as well as the general public interest, and the
country concerned is allowed fut conditions on the entry and residence of thwdntry
nationals on its territory. The ECtHR considers and weighs different factors such as links with
the country in question, considerations of public order and compliance with national
immigration laws Article 8 ECHR therefore does not establish a right to family reunification
and leaves a high level of discretion to the Member States.

However, with the adoption of the family reunification Directive, the EU has established a
right to family reunificgion for thirdc ount ry nati onals that fall
of application and comply with its conditions. In its first judgment on the Family
Reunification Directive™, the CJEU recognised, in line with ECtHR case law, that although
the Charterecognises the importance of family life, neither the Charter nor the ECHR create
for the members of a family an individual right to be allowed to enter the territory of a State
and cannot be interpreted as denying States a certain margin of appresia¢ionthey
examine applications for family reunification. However, it also ruled that the right to family
reunification as framed in the family reunification Directive goes beyond the right to family
life as mentioned in Article 8 ECHR, as the Directivgposes precise positive obligations on

the Member States to authorise family reunification when the criteria set in the Directive are
met, without a margin of appreciation. In the same judgment, the CJEU ruled that the right to
respect for private or fanyillife as recognised in Article 7 of the Charter, should be read in
conjunction with the obligation to have re
recognised in Article 24(2) of the Charter, and taking account of the need, expressed in
Article 24(3), for a child to maintain on a regular basis a personal relationship with both his or
her parents. In a later landmark cd8ethe CJEU further limited the margin of appreciation

of Member States as to the interpretation of the conditions set in thby ficranification
Directive by ruling that the possibilities left in the Directive for Member States to impose

191 judgment of the Court of Justi@@JEU)of 27 June 200&arliament v CouncjlC-540/03
102 judgment of the Court if Justi¢€JEU) of 4 March 2010Rhimou Chakroun v Minister van Buitenlandse
Zaken C-578/08
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conditions for family reunification must be interpreted strictly and should not undermine the
objective of the Directive to promote family reundtion.

The internal coherence check of the legal migration directives shdiagdorovisions on

family reunification can be found in the FRD, the RD, the BCD, the ICT, as well as in the
S&RD for the category of researchers. The SD, the SPD and the SWibt doresee any
special rules on family reunification and the general regime of the FRD applies. Specific rules
on family reunification in the LTRD are provided only in relation to wika mobility. The

FRD only sets minimum standards for family righted aapplies without prejudice to more
favourable provisions. Therefore, the fact that the family reunification provisions in the BCD,
the ICTD and the S&RD are more generous on some aspects is not in itself a coherence issue.

All Directives concerneddefine family membersin line with the categories of TCNs
compul sorily covered by the FRD, namely the
sponsor and of his/her spouse.

Minimum period of residence The FRD applies where the sponsor is holdirrgsadence
permit issued by a Member State for a period of validity of one year or more. This does not
apply for refugees. The other four Directives (RD, BCD, ICTD and S&RD) formulate a
similar derogation from the FRD, not requiring any minimum periodesfdence for the
sponsor.

Reasonable prospects of obtaining the right of permanent residencéhe BCD, ICTD and
S&RD formulate a similar derogation from the FRD that the sponsor is not required to have
reasonable prospects of obtaining the right of peemtaresidence.

Integration measures/conditions:The FRD provides the option for Member States to apply
conditions for integration for children aged over 12 years and arriving independently from the
rest of their family before authorising entry and restgert-or all other family members under

the FRD, Member States may require TCN to comply with integration measures, in
accordance with national law. With regard to refugees and/or family members of refugees, the
integration measures may only be applied otiee persons concerned have been granted
family reunification.In the case of family members of higkdiilled migrants who have an

EU Blue Card, of ICTs as well as of researchers under the S&RD, the integration measures
can only be applied after they comeethe Member State.

Procedural time limits: Under the FRD, the competent authorities of the Member State shall
give the person, who has submitted the application written notification of the decision no later
than after nine months. This time limit is snonths under the BCD and 90 days under the
ICTD and the S&RD. These differing time limits (notably the difference between the 6
months of the BCD and the 90 days in the ICTD and S&RD) may be considered an
incoherence.

Family member sdé ac c e $sderthe FRDhMemberaSSkateaunmay fandghe k e t
first 12 months of residence restrict the f a
of derogation from the FRD, the BCD, the ICTD and the S&RD do not foreye@ma limit

in respect of access to the labour market. The S&RD allows, however, restricting access to the
labour market in exceptional circumstances such as particularly high levels of unemployment.

On this aspect, the S&RD is incoherent with BCD andDCT

In conclusion, the current EU legal migration acquis fully respects the right to family life as
set out in Article 7 of the Charter and Article 8 ECHR. It even goes beyond the minimum
requirements of ECtHR case law. Nevertheless there would be scdpgfovements: The
absence of more favourable family reunification rules for holders of LTR status (the most
stable and "integratieariented" status) may be considered as incoherent compared to other
Directives. A more consistent approach on procedurad timits and family member's access
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to the labour market would also contribute to legal clarity and coherdfmezover (as
highlighted in the context of external coherence with the asylum acquis), given the
approximation of refugee status and subsidiprgtection status done within the asylum
acquis in the last years, the question arises whether it would be appropriate to abandon the
currently existing difference in treatment in relation to family reunification.

IV. Free movement within the EU territory

Another substantial difference between EU citizens and TCNs concerns theiElhtra
mobility rights.

Possibilities for intreEU mobility for thirdcountry nationals are based on secondary
legislation. The rules/legislation/restrictions applied in secgndiagislation adopted for
TCNs directly impact on the situation of thicduntry nationals wishing to move to a second
Member State in order to take up an economic activity as an employed -emgpdifyed
person.

According to the Schengen Convention, tlemlintry nationals who are in possession of a
valid travel document and a residence permit or a-giag visa issued by a Member State
applying the Schengen acquis in full are allowed to enter into and move freely within the
territory of the Member Stategpplying the Schengen acquis in full, for a period up to 90 days
in any 180 days period. ThisSthengen mobility does not provide for a right to work in
other MS.

Provisions onntra -EU mobility which go beyond mere "Schengen mobility" can be found in
the LTR, the BCD, the ICT as well as in the S&RD. Looking at the mobility provisions in
these Directives, it is necessary to conceptually distingtuah types of intraEU mobility:

whilst in LTR ard BCD the objective of mobility is to move to another MS and to settle
there/to find a new job there, the purpose of mobility under ICT and S&RD is rather to
provide for temporary mobility to other MS. Many of the differences outlined and discussed
in the internal coherence check (differing prior residence requirement, differing periods of
authorised mobility, differing procedural and substantive requirements) can be explained by
this fact.

The Treaty and the Charter confer on all EU citizens (and theiillyfamembers) a
fundamental right to move and reside freely within the European Union. This fundamental
right - and all the provisions of EU law adopted to give it effectcognises the privileged
position of EU citizens as core stakeholders of the Eamopgnion. Unlike for intreEU
mobility of TCNs, the right of EU citizens to move and reside freely is one of the elements of
EU citizenship.

The differences in treatment between EU citizens and TCNSs in relation to mobility rights does
not give rise to a gcrimination nor to a coherence issue, because EU law does not preclude
different treatment between mobile EU citizens and TCNs and, in any case the freedom of
movement of EU citizens pursues a different set of objectives, compared {Blhtrebility

for third-country nationals that is based on secondary legislation reflecting Article 79(2)(b)
TFEU, which calls todefine the conditions governing freedom and movement and of
residence in other Member Stateteered by the policy objective set out in thedYampere
Conclusions to ensure fair treatment of third country nationals and to gratujyending

on the length of staly approximate their legal status to that of Member States' nationals.

3. Conclusions

Third-country nationals who reside in the Ebhy invoke fundamental and human rights
guarantees in various domains. However already at primary law level, a difference is made
between EU citizens and thimbuntry nationals. The Charter and the ECHR give guidance on
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the possibilities and limits for ¢gtimate differentiation of migrant's rights as opposed to
citizen's rights. The scope for differentiated treatment always depends on the nature of the
rights at stake and the situation of the individual.

Article 20 of the Charter, enshrining the prirleipf equality before the law, is an important
benchmark in this context: it precludes comparable situations from being treated differently,
and different situations from being treated in the same way unless the treatment is objectively
justified. The pratical importance of secondary legislation is very high, since concrete
provisions in legislation must translate fundamental rights principles into the realities of
everyday life.

The inclusion of specific equal treatment provisions in the legal migraii@ctives, as well

as specific restrictions, reflect a differentiation between the different categories of TCNs
covered by the Directives, as well as the length of stay in the territory of a Member State. The
differentiation may be justified in many casbs} it does not seem justified in all cases. The
internal coherence check of the legal migration directives led to a number of suggestions for
consolidating and making more coherent the-disarimination clauses in the legal migration
directives.

The curent EU legal migration acquis fully respects the right to family life as set out in
Article 7 of the Charter and Article 8 ECHR. It even goes beyond the minimum requirements
of ECtHR case law. Nevertheless there would be scope for improvements: Theeatisenc
more favourable family reunification rules for holders of LTR status (the most stable and
“integrationoriented" status) may be considered as incoherent compared to other Directives
and a more consistent approach on procedural time limits and famihber's access to the
labour market would also contribute to legal clarity and coherence.

The differences in treatment between EU citizens and TCNs in relation tdldtraobility

rights does not give rise to discriminations nor to coherence issuesisbatiacriminations

on the basis of nationality between EU citizens and TCN are not prohibited and, in any case,
the freedom of movement of EU citizens is
TFEU) whereas the right to intEaJ mobility for third-country nationals is based on rights
derived from secondary legislation adopted under Article 79(2)(b) TFEU. This being said, the
policy objective set out in the 1999 Tampere Conclusions to ensure fair treatment of third
country nationals and to graduallydepending on the length of stagpproximate their legal

status to that of Member States' nationals remain valid and relevant.
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2.6. Employment

This section examines the interaction between the EU Legal migration Directives and the EU
policies onemployment, social security coordination, posted workers, temporary agency, job
matching, undeclared work, and how they contribute to the effective management of legal
migration.

2.6.1.EU instruments in the field of employment policy®®

The interactions between EU instruments in the field of employment policy and legal
migration Directives take place&hen thirdcountry nationals are residing in the EUas
employment policy concerns people residing in the EU. Therefore in thisestibnthe first
phase of migration (i.e. the pmeigration phase) is not analysécowever, it is covered in

the subsections related to job matching or to recognition of professional qualifications.
Regarding the phase of irtE&U mobility of third-country néionals, it is partly covered below

but more extensively in the sidections related to coordination of social security, posted
workers, job matching and recognition of professional qualifications.

Given the relevance of employment in the overall intégngprocess, there are obvious links
between this subection and the section on the interaction between the EU legal migration
acquis and the integration policsee above.l).

1. Issue definition

Third-country nationals are considerably less activéherabour market than other groups: in
2016, they were on average 9.2 pps less likely to be economically active than host country
nationals (68.6% versus 77.8%), with a gap exceeding 15 pps in BE, FI, FR, DE, NL and HR.
The inactivity gap is particularlyiigh when comparing native and thicduntry national
womeni about 15 pp on Etdverage and more than 25 pps in BE, FI, FR, NL and DE.

Combined with higher unemployment rates, these lower participation rates translate into
lower employment rates among thitountry nationals than among host country nationals

(56.5% versus 71.7%) with a gap exceeding 20 pps in AT, DE, HR, BE, FI, NL and SE. This
situation worsened with the economic crisis starting in 2009 although it had been

unfavourable for a longer periad time'®.

Labour market outcomes of migrants are influenced by many factors, in particular their
individual characteristics (age, gender, education level, professional experience, proficiency
in hostcountry language). Lower educational attainment aedalcy may for instance explain

why in many Member States they have lower employment and higher unemployment rates;
yet even when accounting for such differences in individual characteristics, there remains a
gap in the probability of being employed. Paftthis issue can be related to discrimination
practices or other unobserved characteristics (for instance the country where the highest
educational attainment was achieved, professional experience, original reason for migration,
family patterns, etc.).

In addition to the overall pattern in terms of labour market participation,-courdtry
nationals residing in the EU are also affected by lower quality of employment, characterised
by a higher proportion in lowskilled and low paid occupation and by highecidence of

193 TFEU provides that Member States are to regard their economic policies and promoting employment as a
matter of common concern and shall coordinate their action within the Council.

194 GrubanovBoskovic, S., Natale, F., Scipioni, MPatternso f | mmi grant sd | ntegration
Markets What do Employment Rate Gaps Between Natives and Immigrants T@Da3?.
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overqualification, inrwork-poverty and nosstandard work contracts such as temporary
contracts®.

2. Interaction with the legal migration acquis
The analysis below is focused on:

a) whether thirecountry nationals areoveredby the variou€U instruments in the field of
employment policy (or if they are excluded);

b) whether the various EU instruments in the field of employment policy incheédesures to
target the specific needsnd often unfavourable labour market situation of temdnty
nationals in the EU, as described above.

I. Coordination of EU employment policies: general framework

The aim of the European employment strategy is the creation of more and better jobs
throughout the EU. It is part of the Europe 2020 strategy amupkemented through the
European Semester. The Europe 2020 Strategy specifically identifies better integration of
migrants as contributing towards reaching the 75% headline employment target of the
population aged 264.

Since 2011, countrgpecific recomrandations to improve the integration of ABY migrants

to the labour market were issued to a number of Member States, referring to the labour market
integration of "people with a migrant background”. In the 2017 Semester, three Member
States received a grantspecific CSR (BE, AT, FR) and in addition, integration was
identified as a challenge in recitals and country reports of other Member States (including DE,
DK, IT, FI, NL, SE).

The Employment guidelin&® underpin the Europe 2020 strategy and werernéy updated

to take into account the European Pillar of Social Rights and its 20 general principles. While
all the guidelines are relevant, some can be highlighted to be of particular relevance for third
country nationals given their situation as desdliin the issues section, as follows:

- Guideline 6: Enhancing labour supply: access to employment, skills and competences,
especially the call for Member States, in cooperation with social partners, to promote
productivity and employability, to tackle igunemployment and inactivity and continue to
address youth unemployment and the high rates of young people not in education,
employment or training (NEETS), to eliminate the barriers to participation and career
progression to ensure gender equality andeiased labour market participation of women.

- Guideline 7:Enhancing the functioning of labour markets and the effectiveness of social
dialogue which calls for reducing and preventing segmentation within labour markets and
foster the transition towardsperended forms of employment; Employment relationships
that lead to precarious working conditions should be prevented, including by prohibiting the
abuse of atypical contracts.

- Guideline 8: Promoting equal opportunities for all, fostering sodatlusion and
combatting povertyMember States should promote inclusive labour markets, open to all, by
putting in place effective measures to promote equal opportunities for-tamtesented
groups in the labour market. They should ensure equal trebtegarding employment,

195 Eyrostat, Migrants in EuropeA statistical portrait of the first and second generation and the Eurostat portal
on integration indicator, (2011); Eurostat Portal, https://ec.europa.eu/eurostat/web/migrant
integration/data/database; OECD and EU, Indicators of Immigrant Integration 2018: Settling In, (2018).

196 CcOM(2017) 677 final of 22.11.2017. Proposal for a Councitiflen on guidelines for the employment
policies of the member states.
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social protection, education and access to goods and services, regardless of gender, racial or
ethnic origin, religion or belief, disability, age or sexual orientation.

In conclusion, there is an overall coherence between the Eukdark of coordination of
employment policies and the EU legal acquis in the field of legal migration. Indeed TCNs are
covered by EU coordination policies in the field of employment, in so far as they are not
excluded:

1 this framework covers everyone (inding those that are economically inactive and
should be supported/incentivised to participate to the labour market);

1 it would particularly benefit thirgtountry nationals whose outcomes are less favourable
than for nationals;

1 and because it contains sfiiecreferences to the need to improve labour utilisation of
third-country nationals in the EU and that adopted recommendations to some MS referred
specifically to the need to improve labour market situation of people with a migrant
background (in partical thirdcountry nationals).

II. Other instruments of coordination of EU employment policies

In addition to the general framework described above, somwile instruments have been
designed and adopted over the last few years to address the needsfiof goe@s such as
unemployed youth (Youth Guarantee Council Recommendation and related initiatives) , long
term unemployed (Council recommendation) or those with a low level of education or skills
(so called Upskiling Pathways Council Recommendation)es€hinitiatives have been
designed as soft policy measures, through recommendation to the Member States,
coordination of the measures, joint work of benchmarking/monitoring and often supported by
EU funding instruments. These three initiatives are relef@nthe analysis here given the
large share/overrepresentation of thialintry nationals among the target groups (youth
unemployed, longerm unemployed, adults without sufficient education/skills).

a) TheYouth Guarantee is a commitment by all Member States to ensure thayoalhg
people under the age of 3®ars receive a good quality offer employment, continued
education, apprenticeship or traineeshyithin a period of four months of becoming
unemployed or leaving formal education. All EU countries have committed to the
implementation of the Youth Guarantee i@@uncil Recommendation of April 201%.

By definition it targets aliyoung people (under the age of y#ars) so there is no distinction
by nationality and young thirdountry nationals residing in the EU are covered.

Moreover, some provisions of the Couno#commendation go beyond and ask Member
States to develop effective outreach strategies towards young people, including information
and awareness campaigns, with a view to catchment and registration with employment
services, focusing on young vulneralgeople facing multiple barriers (such as social
exclusion, poverty or discrimination) and NEETS, and taking into consideration their diverse
backgrounds (due in particular to poverty, disability, low educational attainment or ethnic
minority/ migrant bacground)".

Three years on from when the Youth Guarantee took off, youth unemployment has dropped
from a peak of 23.7% in 2013 to 18.7% in 2016. Even if such trends should be seen in the

197 Council Recommendations of 22 April 2013 on establishing a Youth Guarantee, p. 1.
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context of cyclical factors, the European Commission's assessmehatistite Youth
Guarantee accelerates progress by increasing opportunities for young'ffeople’

In terms ofyoung thirdcountry nationals, their unemployment rate has decreased from 37.1%
in 2013 to 29.7% in 2016 and the gap with hasintry nationals ha®duced from 14.0 pps

to 11.4 pps in 2018° Neverthelessyouth unemployment among thimbuntry nationals
remains extremely high.

b) Addressing long-term unemployment is a key employment challenge of the
Commission's jobs and growtstrategy. On 15 Febrary 2016 theCouncil adopted the
Commission's Pragsal for a Recommendation on the integration of the -teng
unemployed in the labour mark&t

This Council Recommendation puts forward three key steps:

1 encouragindheregistrationof long-term unemployed with an employment service;

1 providing each registered lofigrm unemployed with amdividual in-depth assessment
to identify theirneeds and potentiat the very latest at 18 months of unemployment;

1 offering ajob integration agreememntd all registered longerm unemployed at theery
latest at 18 months.

Similarly to the Youth Guarantee, the Recommendation on-termy unemployment does
cover any people in need without regard to his/her nationality. This is important given that
third-country nationals represent around 10% of albpns unemployed in the EU and around
the same proportion of those being laegm unemployed (i.e. more than 12 months).

However, even if recital (4) recognizes thamong the most vulnerable to letegm
unemployment are people with low skills or dfieditions, thirdcountry nationals, persons

with disabilities and di sadyv andrtecta @8 refevstaor i t i
the need for individualised approach and to guide -tengn unemployed persons towards
"support services sufficieptl t ai |l ored to individual needs,

( é aimed at addressing barriers to work and empowering those persons to reach clear goals
leading to employmentthe recommendation did not contain specific provisions to target the
needs othird-country nationals.

c) In May 2017, the Council adopted the revision of the European Qualifications
Framework™ (EQF). The EQF is a tool to help education and training authorities and
providers to determine the level and content of learning acquired by an individual. Its purpose
is to improve the transparency, comparability and portability of people's skills and
qualifications. On top of that, and targeted at the needs ofd¢bindtry nationals, a (revised)
gualifications framework was needed in order to better monitor the acquired skills and
qualifications abroad. The revision of the European Qualifications Frarkamproves the
understanding of qualifications acquired abroad, while facilitating the integration of migrants
into the EU labour market. Having a better understanding of-tloiuehtry qualifications
supports the European Agenda on Migration. The growirgyation flows to and from the
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European Commission, Employment, Social Affairs and Inclusion: The Youth Guarantee.
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Council Recommendation of 15 February 2016 on the integration of thedongunemployed into the
labour market.

Council Recommendation of 22 May 2017 on the European Qualifications Framework for lifelong learning
and repealing the Recommendation of the European Parliament and of the Council of 23 April 2008 on the
establishment of the European Qualifications Framkviar lifelong learning.

111

103


http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32016H0220%2801%29&qid=1456753373365
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32016H0220%2801%29&qid=1456753373365
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32016H0220%2801%29&qid=1456753373365

European Union highlight the need for a better understanding of skills and qualifications
awarded outside the EU, as well as the need to foster integration of migrants into EU labour
markets as also underlined in the EU iéit Plan on the Integration of thiabuntry
national$®

d) In June 2016, the Commission proposed the setting up of a "Skills Guarantee" to address
the challenge of the large number of adults not having the level of education or skills to
function in the EU labour markets. The resulting initiative, now calledpskilling
Pathways'***was adopted by the Council on 19 December 2016.

It aims to help adults acquire a minimum level of literacy, numeracy and digital skills and/or
acquire a broader set of skilly Iprogressing towards an upper secondary qualification or
equivalent (level 3 or 4 in the European Qualifications Framework (EQF) depending on
national circumstances).

The Upskilling Pathways targets all adults who have a low level of skills, e.g. thiteritwvi
upper secondary education (and who are not eligible for Youth Guarantee support). It is very
relevant given the fact that thimbuntry nationals in the EU are largely ovepresented
among those without upper secondary education: in 2016, 42.8%dEountry nationals in

the EU (aged 254) had not finished upper secondary school compared to only 19.0% among
host country nationals.

A number of provisions in the 'Upskiling Pathways" Recommendation is specifically
targeting the needs diird-country nationals; in particular several specific recitals address the
overrepresentation of thirdountry nationals in the target group or refer to the Common

Basic Principles for Immigrant Integration Policy in the EU adopted in 2004. Moreovbe, in

section of the provisions obA tailored and flexible learning offer”, it is proposed that
Member States include for "migrants from th
learning and preparation for training".

Finally the 'Upskilling Pathwas/ Recommendation suggest to "idenpiyority target groups

for the delivery of upskilling pathways at national level. In doing so, take also into account
the gender, diversity and various sgiioups in the targeted population”. Nevertheless
Member State are invited to take into account "national circumstances, available resources
and existing national strategies" and it is therefore currently unclear what will be the impact
on Member States' approach and whether they will sufficiently target the spgtifation of
third-country nationals.

e) As aconclusion regarding the inclusion of thirdcountry nationals in the three group

specific instruments of coordination of EU employment policies covered above, there is
coherent approach with the Directives on legal migration and in particular the overall
objective of fair treatment contribution to integration and the contribution to competitiveness
and gowth. Not only are thire&country nationals residing in the EU are covered as part of the
target group of each of these initiatives, but there are also some specific positive provisions to
address their specific needs, although it is less developed irotheeiCRecommendation on
long-term unemployed.

[ll. European Social Fund

In addition to the tool of coordination covered above, the main EU instrument in the field of
employment policies is the European Social Fund. Under the currentAmitial Financia

112 COM(2016) 377 final of 7.6.2018. Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Régittos Plan on
the integration of thir¢ountry nationals.

13 Council Recommendation of 19 December 2016 on upskilling pathways: new opportunities for adults.
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Framework, its legal basis is defined by the ReguldtfotEU) No 1304/2013 of 17
December 2013 and its gl obal budget i s aroun

The main mission of the ESF is tgpromote high levels of employment and job quality,
improve access to the labomarket, support the geographical and occupational mobility of
workers and facilitate their adaptation to industrial change and to changes in production
systems needed for sustainable developments, encourage a high level of education and
training for all and support the transition between education and employment for young
people, combat poverty, enhance social inclusion, and promote gender equality, non
discrimination and equal opportunities, thereby contributing to the priorities of the Union as
regardsstrengthening economic, social and territorial cohesion.

It is clear from the Regulation that the ESF aims at benefiting all persons in need in the EU,
including disadvantaged people such as the-tenm unemployed, people with disabilities,
migrants, dtnic minorities, marginalised communities and people of all ages facing poverty
and social exclusion.

Moreover, the Regulation encourages Member states to "report ofub@&td initiatives in
the national social reports annexed to their national refomgrammes, in particular as
regards marginalised communities, such as the Roma and migrants".

Nevertheless, taking into account the mission of the ESF as set out in the Treaty, the support
by the ESF must always aim for, even if indirectly, the integraifdhe beneficiaries into the
labour market. To this purpose, thicduntry nationals can only be supported by the ESF
provided they aréegally able to participate in the labour market

Given that under some of the Legal Migration Directives, the ad¢odb® labour market by
third-country nationals may be limited, this may restrict their eligibility to the support from
ESFfunded activities that could promote their employability.

This applies in particular to thirdountry nationals under the Family iRefication Directive

given that their access to the labour market may be restricted, either because their access to
employment is granted in the same way as the sponsor or because Member States may decide
to limit the access during the first 12 months@ar market test). Moreover this may also

apply to other categories of thimbuntry nationals under other EU Directives whose labour
market may be restricted (in particular through labour market test) in some cases.

In conclusion while the ESF can and ég support financially some measures for the
employability of thirdcountry nationals residing in the EU, the eligibility of those without a
labour market access may be limited, therefore constituting a potential lack of coherence
between the EU legal migtion Directives and the EU (funding) instruments for employment
policies.

IV. Impact of specific provisions in the EU acquis on legal migration (access to the labour
market; right to intraaEU mobility) that may restrict thempact of EU instruments in the
field of employment policies

In addition to the coverage of (and specific measures for)toudtry nationals' employment
under the EU instruments in the field of employment policy, it is also relevant to look at to
what extensome provisions in the Legal migration acquis are consistent with the overall aim
of EU employment policy in particular the promotion of:

114 Regulation (EU) No 1304/2013 of the European Parliament and of the Council of 17 December 2013 on the
European Social Fund and rafiag Council Regulation (EC) No 1081/2006
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1 a high level of employment, based on inclusive labour markets, open to all, ‘'with equal
opportunities for underepresented groups in the labour market';

1 the use of the right to free movement of workers between EU countries and the promotion
of the mobility of learners and workers 'with the aim of enhancing employability skills
and exploiting the full potential of theuEbpean labour market'.

Two sets of provisions in the EU acquis on legal migration are likely to limit the impact of
EU instruments in the field of employment policies because of potentially restricted rights
granted to certain categories of thgduntrynationals (under some EU Directives):

1 those related to the right to access the labour market;

1 and those related to the right to inE&) mobility for legally residing thiracountry
nationals.

The impact of these provisions can be summarised as follows.
a) In terms of labour market access

Some restrictions to the labour market access for-tiohtry nationals exist in several EU
Directives on legal migration. They often take the form of the possibility to ‘apply a labour
market test' to newcomers (i@ verify if a given position could not be filled by an EU
national or an already residing thicduntry national) for instance in the Students Directive.

Under the Family reunification Directive, the access to the labour market may also be
restricted bythe fact that it is granted in the same way as the sponsor. Moreover, even when
there is an access to the labour market, Member States may limit it (possibility to 'apply a
labour market test’) during the first 12 months.

Finally, in some Directives, the access to the labour market is limited to the original job
position for which the thirdountry national was originally issued a work permit (ICT
Directive) or the right to change job can be limited (to only one time ircéise of the
Seasonal Workers Directive).

All in all, it implies that the objective of the EU framework of coordination of employment
policy of promoting employment for all and mobility between jobs and occupations may be
partly hampered by the restriotivight to access the labour market for thaodintry nationals

that do reside (or "stay" in the case of Seasonal workers) legally in the EU.

b) In terms of intra-EU mobility

Rights to reside and work in another Member State than the one where theceegidamit
was granted are rather limited (and/or made conditional) in the EU acquis on legal migration.

Some Directives (Family Reunification, Single permit) do not grant any right tedbundtry
nationals to be mobile between EU Member States whilerstforesee this possibility but

with some restrictions or conditions that need to apply (Long Term residence, Researchers,
Blue Card).

Overall, it appears that mobility of legally residing thaoluntry nationals is a relatively
limited phenomenon ovet&™® despite the fact that migrants are generally more likely to be
mobile than the rest of the population, due to both their characteristics (in terms of age, skills
and possibly looser tie to the country of residence) and their previous migrgpierience.

115Poeschel, F.Raising the Mobility of ThirdCountry Nationals in the EU. Effects from Naturalisation and
LongTerm Resident Statu§2016) European Migration Network (EMN), Synthesis Repeotitra-EU
Mobility of Third-Country Nationals (2013); European Policy Centre (EPC), Yves Pascolmrg-EU
Mobility of ThirdCountry Nationals State of Play and Prospec{2013).

106


file://net1.cec.eu.int/HOME/B/1/C.%20Horizontal%20policy%20issues/C3.%20Legal%20migration%20Fitnesscheck(2015-2017)/13.%20Final%20documents/Post-ISC/'Raising%20the%20mobility%20of%20third-country%20nationals%20in%20the%20EU.%20Effects%20from%20naturalisation%20and%20long-term%20resident%20status
file://net1.cec.eu.int/HOME/B/1/C.%20Horizontal%20policy%20issues/C3.%20Legal%20migration%20Fitnesscheck(2015-2017)/13.%20Final%20documents/Post-ISC/'Raising%20the%20mobility%20of%20third-country%20nationals%20in%20the%20EU.%20Effects%20from%20naturalisation%20and%20long-term%20resident%20status

In a specific paper, the European Policy Céntiead identified the restrictive rights to intra
EU mobility for thirdcountry nationals as hindering the economic potential of -BtFa
mobility of workers:

Improving intraEU mobility to legallyresiding migrant workers would help to address a
series of current shortcomings. Firstly, it would constitute an appropriate response to the
asymmetrical effects of the crisis, as the reallocation of already residing labour migrants
between states wouldll@av for the absorption of the shocks resulting from the crisis.
Secondly, improving migrants' mobility rules within the EU, which currently offer few
possibilities to exercise intrBU mobility, would constitute a step further in accomplishing
the singleEuropean labour market. Currently, the number of migrant workers moving to
another state is rather low. According to the fE&bour Force survey, in the overall pool of
working-age foreigners who have arrived from another EU member state since less than one
year, third country nationals represent 7% on average in Z20¥) and 10% for the last
year available (2011). One explanation for these rather low figures may reside, amongst
other reasons, in the current rules which are not very liberal in this fiefdallly, improving
intra-EU mobility would contribute to making the EU more attractive for migrant workers.
This is crucial in the short and the lotgrm with forthcoming labour demand in
consideration.

In conclusion, while there may be legitimate reason$lember States to impose restrictions

in the rights granted to thirdountry nationals to be mobile between EU Member States, the
current state of play of the provisions across EU Directives on legal migration seem to point
to inconsistencies with theverall aim of promoting mobility across EU labour markets and
further accomplishing the single European labour market. It is particular problematic in the
current context of asymmetries implied by the Eurozone crisis as an Economic and Monetary
Unions reques a strong capacity the labour factor to be strongly mobile between EU
Member States’.

3. Conclusions

From the analysis above, one can conclude that there is overall coherence between the EU
instruments for employment policies and the EU legal acqutsei field of legal migration.

In particular general EU instruments for employment policies (the European employment
strategy and the ESF) and specific ones (such as the Youth Guarantee, etc.) do cever third
country nationals as they can and do bensadinfthese instruments similarly to EU nationals.
Moreover, some of these tools include specific support measures that target the specific needs
of third-country nationals, given that they are, due to a series of factors, more likely to face
unfavourable empioyment outcomes (unemployment and inactivitywiork poverty, non
standard, ovequalification).

However, there are inconsistencies when certain categories of TCNs who have more limited
or no rights to work or to intr&U mobility are not entitled to wk or to move within the EU.

116 European Policy Centre (EPC), Yves Pascouatna-EU Mobility of ThirdCountry Nationals- State of
Play and Prospect$2013).

117 European Commission, DG for Employment, Social Affairs and InclusEmployment and Social
Developments in Europe 201Ghapter 5: Convergence and Divergence in EMEmployment and Social
Aspects(2014) Jauer, J., Liebig, T., Martin, J. P., and PuhaniMfgration as an Adjustment Mechanism
in the Crisis? A Comparison of Europe and the United S{2@H4).
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2.6.2.Social security

1.Issue definition

The free movement of persons requires effective social security coordination between
Member States to facilitate mobility and ensure that persons who move to another Member
State continudo be protected. The EU provides for common rules for EU citizens when
moving to another Member State under Regulation 883/2004 and its implementing Regulation
987/2009. These Regulations lay down the rules for the coordination of the different social
searrity schemes in the Member States in cilosgler situations. In addition, Regulation
1231/2010 extends 883/2004 to third country nationals legally staying in the EU and who are
in a crossborder situation.

2. Interaction with the legal migration acquis

The EU rules on the coordination of social security support the management of legal
migration as they serve as a point of reference for defining the branches of social security
covered by equal treatment provisions in the EU legal migration Directivesf &le legal

migration Directives which allow thirdountry nationals to work contain provisions on equal
treatment with nationals as regards the branches of social security as defined in Regulation
883/2004. The coordination rules apply to ten branchesoeial security, namely, i)
Healthcare (ii) Sickness cash benefits (iii) Maternity and paternity benefits (iv) Invalidity
benefits (V) Oldkage pensions and benefits (vi) Surviwv
accidents at work and occupationdiseases (viii) Family benefits (ix) Unemployment
benefits, and (x) Longerm care benefits.

The reference to this list of benefid- for reasons of legal clarity and in order to avoid
lengthy selfstanding definitions- entails also the application of the existing and future
jurisprudence developed by the CJEU as regards definition and scope of the different benefits.
This is relevanin particular with regard to whether a benefit can be considered social security
or social assistance. As a consequence, in practice, the line between social security benefits
and social assistance (an issue of high relevance for migrants) will berfigases which are
unrelated to migration law and focus primarily on coordination of social security.

In addition, several legal migration Directives introduce restrictions to the equal treatment
provisions, (in particular as regards unemployment bereiisfamily benefits) linking their
enjoyment to a minimum length of stay. Member States are free to apply these derogations, as
long as the situation of the migrant worker is limited to one Member State.

These derogations can, however, not be used byldei@tates in crodsorder situations,
because Regulation 1231/2010 extending Regulation 883/2004 to third country nationals,
renders applicable the equality of treatment obligation of Article 4 of Regulation 883/2004
also to third country nationals. Théwee in some legal migration Directives access to social
security benefits can be limited, while Regulation 1231/2010 gives full unlimited access as in
Regulation 883/2004 but only for those in crbssder situations

There are therefore various situagsowhere the interactions between the EU legal migration
Directives and the EU rules on social security coordination affect the social security rights of

thirdcountry wor ker s. These can be grouped int
when thirdcountry nationals arrive to work in a Member State, if/when they move to work in
a second Member State, and if/when they move

18 |t should be noted that each Member State is free to determine the details of ssamirsecurity system,
including which benefits are provided, the conditions for eligibility, how these benefits are calculated and
what contributions should be paid.
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a) Working in a first Member State

There are strong synergi es Dbeattiwere nr ulhes EaJdds
legal migration Directives for thirdountry workers who arrive to work in a Member State.

All of the legal migration Directives (except for the Students Directive who are covered by
the provisions of the Single Permit as they ao¢ excluded from its scope), which allow
third-country nationals to work, contain provisions on equal treatment with nationals as
regards the branches of social security as defined in Regulation 883/2004 (and prior to that, in
Regulation 1408/71). The LgnTerm Residence Directive additionally provides equal
treatment with nationals as regards social assistance and social prdtdsimefits which are

not coordinated under Regulation 883/200dlthough it allows Member States to limit these

t o 6cef ié"f Ibtiiemew Students and Researchers Directive, trainees, volunteers and
au pairs (previously excluded in the Students Directive) are also covered by the equal
treatment provisions with respect to social security, as long as they are in a working
relationship that is recognised in the Member State. Article 22 of the recast Directive (EU)
2016/801 establishes that students are entitled to equal treatment as provided in the Single
Permit Directive.

Several legal migration Directives introduce resiits to these equal treatment provisions:

The Single Permit Directivé2011/98/EU) allows Member States to restrict unemployment
benefits to those who have been employed in the host Member State for less than six months.
It also allows them to refuse faypibenefits to thirdcountry workers who have only been
authorized to work for a period not exceeding six months, to-tlmuhtry nationals who have

been admitted for the purpose of study, or to those who are allowed to work on the basis of a
visa. It shalld be noted that the equal treatment provisions of the Directive apply not only to
those admitted to work under EU or national law, but also to those who are permitted to reside
on other grounds, provided that they are allowed to work (although the ilz@restcludes

some categories of people from its scope).

While the Students and Researchers (recast) Directive 2016/8Qt/BE implemented by 23

May 2018) extends equal treatment provisions to students, trainees, volunteers and au pairs, it
will allow Member States to restrict access to family benefits to researchers who have been
granted the right to reside in the territory of the Member States concerned for a period not
exceeding six months (Article 22(2)(b) of the Students and Researchers Diretive).
students, trainees, volunteers and au pairs the restrictions set out in the Single Permit
Directive will also apply. The current Directive 2004/114/EC on students does not contain
equal treatment provisions while Directive 2005/71/EC on researchessosétequal
treatment for researchers and does not allow the introduction of exceptions.

The Seasonal Workers (2014/36/ED)rective allows Member States to exclude equal
treatment for social security with respect to family benefits and unemploymentt®enefi

In the ICT Directive (2014/66/EU)ntra-corporate transferees are entitled to equal treatment
with nationals as regards the branches of social security as defined in Regulation 883/2004,
unless the law of the country of origin applies by virtue a #pplication of bilateral
agreements or of the national law of the Member State of residence. The ICT Directive also
allows Member States to restrict the right to equal treatment with regard to family benefits to
ICTs who have been authorised to residd aork in the territory of a Member State for a
period not exceeding nine months.

119 On the interpretation of this exception, see Judgment of the Court of Justice (CJEU) of 24 Aple20&2,
Kamberaj v lIstituto per |' Edilizia Sociale della Provincia autonoma di Bolzano (IPES) and QO@ers
571/10.
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The only workrelevant Directives which do not contain restrictions to the right to equal
treatment with nationals as regards the branches of social security as defingpllatiéte
883/2004 are the Blue Card Directive and the Long Term Residents Directive.

Another aspect to be considered in the interaction between the legal migration directives and
social security coordination rules in this phase is the role of bilaterekmgnts. More
favourable conditions for social security benefits for third country nationals could be
established by bilateral agreements.

Finally, while most categories of thi@buntry workers are covered by the EU legal migration
acquis, thanks to thecope of the Single Permit Directive which includes not only third
country nationals admitted for the purpose of work (via EU or national permits) but also those
admitted for other purposes who are allowed to work, there are still some categories of third
country workers who are excluded, namely, -sefiployed thirdcountry nationals and
workers who are posted to the EU by an employer based inrBWaountry and not covered

by the ICT Directive.

b) Moving from one Member State to another

Regulation1231/2010 extended the coordination of social security rules to third country
nationals who are legally resident in one Member State move from one country to another, or
are in a crogdorder situation (e.g. they live in one Member State and work in anathe

they have moved to from one Member State to another for work, but have children who have
stayed in the first Member State). Regulation 1231/2010 also applies in situations where a
third-country national works for an employer established outside eofEfd but works in
several Member States during his or her stay in the EU. However, it does not apply te a third
country national who lives in an EU Member State but works in abtbrcountry, if there

are no links to an additional Member Stdtés.

As statel above, the restrictions to social security benefits permitted under the legal migration
Directives are not applicable in cressrder situations, because Regulation 1231/2010
extending Regulation 883/2004 to third country nationals, render applicabéztladity of
treatment obligation of Article 4 of Regulation 883/2004 also to third country nationals. ICTs
are however in a particular situation because Directive 2014/66/EU sets out that in the event
of intraaEU mobility, Regulation 1231/2010 would no¢ lapplicable if bilateral agreements
exist ensuring that the ICT is covered by the national law of the country of origin. There is
therefore scope for inconsistencies between the two legal frameworks when a third country
national is in a croskorder situion.

c) Moving Obackd to a third country

A further set of interactions between the EI
legal migration Directives take place ifathtcdount ry nati onal 6return
Most of the legal migratin Directives provide for equal treatment with respect to the

portability of statutory poeuntsyilandsr tovdéfisethemo v i n

scope of the obligation, the legal migration Directives refer to statutory old age, invalidity and
pensions based on the third country national previous employment and acquired in accordance
with the legislation referred to in Article 3 of Regulation 883/2004. This means that national
legislation regulating old age, invalidity and death pensions iscapfe to third country
nationals, including the conditions and rates applicable to nationals when they move to a third
country. As the portability of pensions is expressed as an equal treatment right, this obligation

120 Judgment of the Court of Justi@@JEU)of 18 November 201lketa Xhymshiti v Bundesagentur fiir
Arbeiti Familienkasse LorraghC-247/09.
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only exists insofar as the Member tet@ermits their own citizens to transfer their pensions to
a third country.

Recital 24 of the Single Permit Directive states that the Directive does not grant rights in
situations which | ie Aoutside t he ogisioospne of U
the legal migration directives stipulating the export of statutory pensions, including survival
pensions which would be paid to third country nationals (family members) residing in a third
country.

Seltemployed workers and workers who are pddby an employer based outside of the EU
(third-country nationals who are posted from one EU Member State to another are covered by
the social security rules of their home State according to Regulation 883/2004) are not
covered by the EU acquis on poriakiof pensions.

The only Directive that does not contain specific provisions on the portability of pensions is
the Longterm Residents Directive, although arguably the general rule of equal treatment as
regards social security set out in the Directiveildapply to portability issues too.

Recent developments

In 2016, the Commission adopted a new proposal (the labour mobility package) that included
reforms to the rules for EU social security coordination (Regulation 883/2004/EC), an
enhanced European Neivk of Employment Services (EURES) and a revision of the Posting
of workers Directive. It has as main objective to promote labour mobility in the EU and to
tackle abuse by means of better coordination of social security legislation and to prevent
social dumping in the context of posting of workers. The proposed rules on social security
coordination seek to further clarify access to social assistance f@ooowmically active EU
citizens that move to another EU Member States. In addition, the proposadlescl
coordination rules for lontgerm care benefits, proposes new provisions for the coordination
of unemployment benefits in crebsrder cases (improved length of portability of benefits;
clarifications for frontier workers and other cases with regardetfining the responsible
Member State). Finally, the proposal contains new provision for the coordination of family
benefits intended to replace income during chalding periods.

The revised measures should not result in the extension or reductightsfof third country
nationals compared with EU citizens in an analogous situation.

3. Conclusions

There is a significant complementarity between rules on the coordination of social security
and the legal migration Directives but also a number of patemconsistencies can be
observed. The EU rules on the coordination of social security set out under Regulation
883/2004 and implementing Regulation 987/2009 complement the management of legal
migration in important ways as they define the brancheea@#lssecurity to be covered by

the relevant provisions on equal treatment in the EU legal migration Directives. In addition
since the legal migration Directives establish the minimum social security benefits that
Member States should grant to third coymationals, more favourable conditions can be
established by bilateral agreements or national legislation.

However as social security coordination rules apply in ebosder situations and the legal
migration framework regulates primarily situations bed to one Member State there can be
some inconsistencies between the two legal regimes. As stated above, in practice the
distinction between the classification of what is a social security benefit or social assistance
benefit (an issue of high relevana migrants) will be fixed in cases which are unrelated to
migration law and focused primarily on coordination of social security.
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In addition, in relation to crodsorder situations, the adoption of Regulation 859/2003
(replaced by Regulation 1231/2010%tending the coordination of social security rules to
third country nationals who move from Member State to another, or who are in‘idboross
situation within the EU, rendered inapplicable the restrictions to equal treatment allowed in
the legal migrabn Directives. This is relevant, in particular, in the case of family benefits if
the third country national works in one Member States and his/her family resides in a second
Member State. In this case even if the Member State where the work is carriedsou
established a limitation to family benefits, they would be payable for the children that reside
in the second Member State. In the case of ICTs, further complications can also arise in the
practical application of social security rules in crbssde situations due to the fact that in

the ICT Directive, bilateral agreements and national law take precedent over Regulation
1231/2010.

Some inconsistencies may also derive from the fact that certain categories -abthitoy
national workers are not cexed by the EU legal migration Directives and from the various
restrictions to equal treatment allowed in the Directives. While such restrictions may be
justified in certain circumstances, the differences in the period of stay could be aligned. This
could facilitate the application of social security rules and its coordination in-barser
situations.

Finally, another area of interaction is the portability of statutory pensions forcibunatry
nationals who have worked in the EU which is included Imoat all of the EU legal
migration Directives (except for the lotgrm residents Directive, where it is arguably still
implicit). However, since this right derives from an equal treatment provision, it depends on
the existence of such a right for theioaals of the Member State. The categories of third
country workers who are not covered by the EU legal migration Directives would only be able
to transfer their pensions upon their return to a tbadntry if provisions exist in bilateral
agreements tdts effect or it is established by national law only with respect to third country
nationals.

2.6.3Posting of workers

1. Issue definition

The free movement of services and persons in the internal market require EU common rules,
notably providing thalefinition of posted workers for service provision in the internal market
and establishing mandatory rules regarding the terms and conditions of employment to be
applied to these workers.

The relevant Directive, the Posted Workers Directive (PVWIB/71/EQ, dates of 1996 and

was amended in 2018 Wirective (EU) 2018/957 of the European Parliament and of the
Council of 28 June 2018. It applies to workers who carry out a service in the territory of a
Member State other than the State in which they normalik. These workers are different
from:

1 EU mobile workers, since they remain in the host Member State temporarily while having
a work contract with an employer established in the sending Member State, and therefore
do not integrate in the host's labour kedr

1 Posted workers from third countries or from companies established outside the European
Union.

The PWD covers three types of postings: direct provision of services by a company under a
service contract; posting in the context of an establishmentngparay belonging to the same
group; posting through hiring a worker through a temporary work agency established in
another Member State.
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The rationale for this instrument was to establish a balance between the objectives of
promoting and facilitating the essborder provision of services, while providing protection

to the posted workers and promoting the levelling of the playing field for the companies in the
sending and hosting countries, via the limitation of wage differentiation between them.

The PWD s&s out minimum mandatory rules regarding the terms and conditions of
employment for posted workers (listed in the Directive). The-listed aspects of the
employment relationship remain under the legislation of the sending Member State. For these
aspectsthere is no time limit for the posting in the Directive.

Regarding social security, based on Regulation 883/2004 on the coordination of social
security systems, posted workers remain subject to the social security regime of the sending
Member State, as g as the duration of the posting does not exceed 24 months (and that he
or she is not sent to replace another person).

Given that the PWD is nationalityeutral, thirdcountry nationals employed by a company in
an EU Member State who are posted from omerifder State to another are covered as well as
EU citizens.The PWD Directive does not regulate nor affect rules on visas and other
immigration requirements, but there has been some ECJlavasmterpreting Treaty
provisions on the freedom to provide sees that tried to clarify the relation between the
two.

In the judgments in cases Vander Els#&93 and Commission v Luxembourgd@5/03 the

Court took the view that thirdountry workers who were regularly and habitually employed

by a service provider established in a Member State (country of origin) ceyddted to
another Member State (host country) without being subject in the latter State to administrative
formalities, such as the obligation to obtain a work permit.

Some ambiguities of interpretation nevertheless exist, in particular on whetherctmel se
Member State may still impose a visa (or residence permit) requirement in case-t&frtong
(more than 90 days) postings.

In that regard, par 41 of the judgement in cas#@/04 setsoutthat: ¢ . . a requi r e me |
the service provider furnishessample prior declaration certifying that the situation of the

workers concerned is lawful, particularly in the light of the requirements of residence, work

visas and social security cover in the Member State where that provider employs them, would

give thenational authorities, in a less restrictive but as effective a manner as checks in
advance of posting, a guarantee that t hose
carrying on their main activity in the Member State where the service providstaslished.

Such a requirement would enable the national authorities to check that information
subsequently and to take the necessary meas:t.
Such a requirement could in addition take the form of a succinoihmemication of the
documents required, particularly when the length of the posting does not allow such a check

to be effectively carried out

This implies that prior to longerm posting only a simple declaration may be required but that
Member States nyasubsequently requiré after longterm posting was launched the
submission of an application for a "\faer Elst residence permit (or loistpy visa)"i which

then should be issued in a facilitated/speedy procedure. Since the practical applicamn of v
der Elst case law varies significantly in Member Statei& may be helpful to provide further
harmonised interpretative steer on this issue.

121 Mazzeschi, M.,Mobility of NorEU Workers within EUi Implementing Vander Els(Abstract of the
article), (2014).
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While the PWD may apply also to holders of legal migration permits, such as for instance
Blue Card holders whethey provide services within the meaning of the PWD, such
accumulation of statuses is not per se a problem: there is rather a complementarity between
the relevant legal migration Directives and the PWD.

Therefore there are limited interactions with thgalemigration acquis. The interactions are
primarily related to two relevant Directives:

(1) Single Permit Directive (2011/98/EUV):

Due to the nature of the posting, thzduntry nationals are not covered by the legal migration
acquis in the Member Statehere they are posted, as they do not hold a permit issued by that
Member State but are holders of a permit or a visa issued by the sending Member State.
Therefore the Single Permit Directive is not applicable in the host Member State and they are
not coveed by the relevant equal treatment provisions in that Directive in the host Member
State. The host Member State has nevertheless to respect the core standards in the PWD, and
there is no evidence of relevant differences in treatment.

(2) IntraCorporate Tansfers/ICT (2014/66/EV):

The Directive applies to neBU citizens posted from a company based outside the taeir
employment contract being with that compantyp one or more subsidiaries based in the EU.
Similarly to intraEU posted workers, they doot integrate the labour market of the host
Member State, but the scope of the ICT Directive is much narrower (only tskjitisd,
specific profiles of workers) and limited (there are tina@ts for postings) than the PWD.

However, given that Article.14 of t he P WbDertakihgs estallishédhnaat ronf

member State must not be given more favourable treatment than undertakings established in a
Member Stae, t he | CT Directive refers to the PWD
to avoid that foreign companies would have a competitive advantage in the provision of
services compared to Ehhsed ones.

For norEU workers posted within the same compaiayf outside the EU to have at least the
same core rights as intE8lJ posted workers, the ICT Directive aligns the equal treatment
provision with the PWD regime (Art. 18), without preventing Member States from adopting
more favourable rules for the workerhis also means that the ICT Directive is the only
labour migration instrument which does not foresee equal treatment with nationals as regards
working and other conditions.

To ensure a balance between fair competition concerns and the purpose ofnimgitites
parallelism with the PWD, the ICT Directive has an additional provision, under admission
conditions, that the remuneration granted to ICTs should not be less favourable than the
remuneration granted to nationals in comparable positions in theMemsber State (Art.
5(4)(b)). This provision is therefore differédndbm the provisions of the PWIMHowever, if the
proposal for revision of the PWD is adopted as formulated, this differencbewilatered

down.

Therefore, there are no major inconsistesi¢to be signalled.
(3) Shortterm postings/trade policy commitments

Shortterm postings of service providers from outside the EU do not fall under the scope of
the ICT Directive, contrary to shetérm intraEU postings which are covered by the PWD.
Therefore they are not covered by harmonised EU legislation. This is in particular the case of
two categories of workers covered by GATS Mode 4 provisions: contractual service providers
and independent professionals (this is further analysed in sectionitirsglerices” of Annex

6).
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Recent developments

The PWD has been object of several controversies, with a background of an important
increase of intrd&eU postings (45% from 2010 to 2014) and increase of concerns about the
unfair practices/levelling of the @ying field, as well as risks of abuse and fraud. Therefore,
following calls to revise the Directive, notably by the EP and some Member States, the
Commission provided:

1 The Enforcement Directive 2014/67/EC, aiming at strengthening the practical application
of the PWD by addressing issues related for instance to fraud and circumvention of rules;
and

1 A proposal for a more fundamental revision of the PWD (COM(2016)128).

The main objective of the amendment was to provide for fairer competition and respect of
rights of posted workers. The amended PWD (adopted in 2018 and to be transposed by 2020)
provides for the following: Remuneration will apply from day 1 of posting, so that posted
workers will benefit from the same rules on remuneration as local workerseohdst
members. The rules on allowances are also clarified. The concept efefomgosting is
introduced. This means that a worker will be considered to be postedelomgafterl2
months (with the possibility of a 6 months extension subject to aigastibtification by the
service provider). After this period, the posted worker will be subject to nearly all aspects of
the labour law of the host country. The number of potential collective agreements which may
apply in member states having a systemdeclaring collective agreements or arbitration
awards of universal application is increased. Collective agreements can be applied to posted
workers not only in the construction sector, as it is so far, but in all sectors and branches.
Temporary work agenes are to guarantee to posted workers the same terms and conditions
which apply to temporary workers hired in the member state where the work is carried out.
Cooperation on fraud and abuse in the context of posting is enhanced. For the international
road tansport sector, the rules would be stipulated in the forthcoming -sgxoific
legislation.

Overall, the new PWD is going to contribute to the alignment in what regards the rights and
overall protection of posted workers, including thomlintry nationbones under the scope of
the PWD.

In June 2016, the Commission also made a proposal to revise the Blue Card Directive on
highly skilled workers, which is currently under negotiations with the EP and the Council.
Amongst the new elements propodedilitates shorterm intraEU mobility of Blue Card
holders for certain temporary business activities in other Member States. Given that Blue
Card holders, like posted workers, have an employment contract with an employer based in an
EU Member State, ancbuld be posted to provide a service in another Member State, there
can be some limited cases where a towdntry highly skilled worker falls under both the
scope of the PWD and of the facilitated skerim intraEU mobility of the Blue Card. Such
bushess activities in other Members States are already allowed today under national law but,
with the facilitation of shorterm mobility, this will become more visible.

However, there is a very low risk of coherence problems with the PWD, even in case of
overlap of the personal scope of the two Directives:

- the facilitation foreseen in the Blue Card Directive mainly aims at avoiding that Blue Card
holders are subject to visa requirements when they move for a short term mobility. The
visa requirement is not ratated by the PWD, so there is no overlapping;

115



- such facilitation is also limited in time (to three months in total across all Member States),
which limits the possibility for abuse (besides the fact that this concerns only highly
skilled - workers);

- finally, the obligations under the PWD are not affected by the new Blue Card (for
example, the requirement to prove social security affiliation in the sending Member State
remains untouched).

3. Conclusions

The PWD was designed to offer crossbomdes r k er s a O0core setd of
rights of local workers while ensuring the deepening of the functioning of the internal market
and the removal of obstacles to the crboseder provision of services. Thiabuntry nationals
residing in theEU are covered by the PWD when posted to a Member State other than the one
who issued them a permit or visa. Therefore:

1 There is a difference between the PWD and the ICT Directive as regards the level of the
remuneration (potentially higher for ICTs), whics however aimed at avoiding abuses
and at ensuring a better protection for the workers.

1 While the PWD may apply also to Blue Card holders (when they provide services within
the meaning of the PWD), this is not a problem in itself as the two Direatitiesr
complement each other both under the current Blue Card Directive and under the 2016
Commission proposal to revise the Blue Card Directive;

1 Finally, it is to be noted that posting of service providers from outside the EU to EU
Member States, in tse cases that do not fall under the scope of the ICT Directive, is
currently not covered by the EU legislation (except for the general principle that
undertakings in thirgtountries should not be given more favourable treatment than
Member States undertialgs set out in Article 1(4) of the PWD).

2.6.4Temporary agency work

1. Issue definition

The Directive on Temporary Agency Work 2008/104/EC provides a general regulatory
framework for the work of temporary agency workers in the EU. It applies to any persons
who are protected as a worker under national employment laws in the Member States. The
Directive applies to the temporary work contracts directly with the companies or to the
relations of a worker with a temporary work agency. The key provisions covegautitars
aspects of working and employment conditions; information obligations; access to training;
access to worker representation bodies.

2. Interaction with the legal migration acquis

The Directive on Temporary Agency Work applies to tldodintry natimals that are
temporary agency workers, providing them a minimum level of effective protection that
complements equal treatment conditions of the EU legal migration Directives. This includes
all third-country nationals who are admitted for the purpose akwor who otherwise enjoy

the right to work (e.g. students in certain cases, long term residents (LTRs), family members),
also on the basis of national schemes (including those covered by Single Permit).

Regarding access to employment, the relevantigions are subject to specific limitations in
the case of four legal migration Directives:
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The LongTerm Residents Directivis the only one which includes equal treatment in access
to employment; LTRs should therefore enjoy equal treatment in accessporary agency

work. Member States may still limit equal access to employment in occupations where, in
accordance with existing national or EU legislation, these activities are reserved to nationals,
EU or EEA citizens. This is however not likely to bsignificant issue of coherence, as such
postings are not be likely to be filled through temporary agencies.

In the Single Permit Directivethe rights based on the permit are limited to exercising the
specific employment activity authorised in accordawgé national law. However, in many
cases Single Permit holders have unrestricted access to the labour market, including family
members or thirgountry nationals with national permanent residents, whilst equal treatment
provisions relate to working contits. If such a specific employment related permit is issued

to a thirdcountry worker for temporary agency work, and if the income is variable, this may
lead to obstacles for renewals of the permit, depending on how the Member State has
implemented the tevant conditions;

In theBlue Card Directiveaccess to the labour market is limited in the first two years to the
exercise of paid employment activities under the conditions for admission.

In the Family Reunification Directiveaccess to employment imited insofar as the Member
States may decide according to national law the conditions under which family members
exercise an employed or selfnployed activity.

Regarding worker representation, while the exact provisions of Directive 2008/104/EC are not
present in the Seasonal Workers, Students, Researchers, and ICT Directives, the Seasonal
Workers and ICT Directives do provide for the equal access ofc¢budtry nationals to the

worker representation bodies.

These aspects do not seem to entail scamt coherence issues between the Temporary
Agency Work Directive and the legal migration Directives.

There are, however, certain coherence issues regarding the personal scope, with potential gaps
related to:

1 Third-country nationals who are contracteyla temporary work agency based outside of
the EU; and

1 Third-country nationals who are posted workers within the EU via temporary agencies, as
these are excluded from the scope of the Single Permit Directive equal treatment
provisions. However these cast®uld be covered by the Posted Workers Directive, and
therefore a minimum set of employment rights assured.

3. Conclusions

There are complementarities between the provisions on equal treatment of the Directive on
Temporary Agency Work (2008/104/EC) atie EU legal migration Directives in relation to
equal treatment and the specific protection for temporary agency workers. If-adhioly
national admitted for the purpose of work, for example under the Single Permit Directive, is
employed through aemporary agency, he/she will have access to the minimum level of
protection afforded to temporary agency workers by Directive 2008/104/EC, in addition to the
equal treatment rights provided in the legal migration acquis.

However, there is also a potentgdp in personal scope between the provisions on equal
treatment of the Directive on Temporary Agency Work and the legal migration Directives,
which are the cases of thimbuntry nationals contracted by a temporary work agency based
outside of the EU, anttherefore not covered by EU legislation.
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Potential obstacles may occur at renewal of permits, depending on implementation choices by
the Member State, in the case salary levels were not maintained due to the nature of
temporary agency work, rendering thtountry workers more vulnerable.

2.6.5.Job matching

1. Issue definition

Job matching can be defined as matching the qualifications of workers with those
qualifications or skills required forajob. Jabat chi ng i s part of the E
and jobs, embodied in the Europe 2020 strategy already, and recently relaunched with the
Skills Agenda ¢ee below 2.7)3 The Europe 2020 strategy aims to reach an employment
target of 75% of people agedi®3 in work by 2020. Part of Europe 2020 and implemented
through the European Semester is the European employment strategy (EES), which aims to
create sustainable emplagnt across the EU.

Some aspects of this are regulated in the Legal migration Directives, via equal treatment
provisions notably as regards access to advice services offered by employment services.

Currently, skills and job matching across borders witthi@ EU is regulated through the

EURES Regulation (EU) 2016/589. EURES enables cooperation between the European
Commi ssion, the Member Statesd Public Empl oy
as social partners), to encourage #itad labour mobity for workers who have the
nationality of Member States. While EURES is predominantly a tool to facilitate mobility of
workers in the EU, it also encourages job matching. Its network activities is supported by a
common IT platform for automated matchiofgjob vacancies with job applications and CVs,
exchange of vacancies and CVs, enabling job seekers, employers and employment services to
search and match candidates with jobs. The portal also offers information on living and
working conditions in the Men@y States mobility.

The EURES Regul ation 2016/589 applies to th
without prejudice to Articles 2 and 3 of Reg
recital (4) of t he Regwohepthe wonkerewhp dnjaysthesights t h a
to work in another Member State to exercise that right effectively, assistance in accordance
with this Regulation is open to all citizens of the Union who have a right to take up an activity

as aworkerandtothembnrer s of their families in accorc
recital of the Regulation invites Meoeumiyer St &
national benefiting, in accordance with Union or national law, from equal treatment with their
ownmtionals in that fiel do.

In practice, national arrangements exist to make sure that third country nationals legally
residing in an EU Member State and benefiting of equal treatment in that respect will have
access to services available with the Public Byrmpent Services and may also make use of
services for (EU) mobility.

Therefore thirdcountry nationals in the int/BU mobility stage who have the right to work

can make use of the search functions of the portal and services for mobility within thee Publ
Employment services (PES), as well as other national policies and practices in terms of job
matching that might be implemented across Member States.

However, as regards the automated job matching provided by EURES, and the advice
function provided to wes, it is limited to EU nationals and therefore not available to-third
country nationals who are only able to consult, like all users, available vacancies on the
EURES website.
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2. Interaction with the legal migration acquis
Job matching for TCNs diffel@cross the stages of the migration process:

1) Application phase (during which the TCNs is searching for a job in the 1st Member State
while still outside of the EU)

In the initial application stage from a thicduntry, Directives such as EU Blue Carddaus,
Seasonal workers and ICTs require TCNs to either have a valid job offer or contract (and
hosting agreement for Researchers). In these cases, the legal migration Directives do not
regulate any aspects to how such a job or job offer was obtainegolEi¢s do not seem to
address job matching for TCNs who are outside of the EU; hence, TCNs are covered by
national policies and practices that might be in place with regard to job matching of TCNs
outside of the EU.

2) Residence phase

A third-country rational who is already resident in one EU Member State may wish to change
jobs. In this stage, the legal migration acquis provides for certain aspects of equal treatment
with nationals of the Member State for thitduntry workers (those admitted for therposes

of work, or for other purposes who have the right to work), e.g. in some cases students, with
respect to fAaccess to advice services af
Directive, Art 12(1)(h)).

The Blue Card Directive, Seasonal Work&isective and (recast) Student and Researchers
Directive also provide for the right to access services afforded by employment offices
(although the Seasonal Workers Directive specifies that these services should be related to
seasonal work, and the Studentd Researchers Directive allows Member States to restrict in
the case of trainees, volunteers, and au pairs, when they are not considered to be in an
employment relationship (see internal coherence section in the Intervention Logic on equal
treatment).

3) Intra-EU mobility phase

In this stage a TCN who is a resident in one Member State might decide to move to a second
Member State and search for another job. Four legal migration Directives provide for intra
EU mobility of TCNs for employment purposes:

Although the Directives that include specific provisions on4Rtdamobility (EU Blue Card,

LTR, Students and researchers(some categories) also include the equal treatment provision in
relation to access to "advice services", that equal treatment rightndoegpply until the

person has obtained a permit in the second Member State. Obtaining a permit is often
dependent on already having a job or job offer. Equal treatment does not apply in-the job
application phase whilst being present in or before in deorel Member State. This is
therefore a gap in the EU legislation, and a possible obstacle tdEldtraobility.

3. Conclusions

In conclusion, there are some synergies between th@@ibhing initiatives supported by the
EU and the functioning of the EU legal migration Directives at two stages of the migration
process:

T During the residence phasequalttedtneent provisibne g a |
allow third-country nationals who have been admitted for the purpose of work, or who are
allowed to work, to benefit from the employment advisory services set up in the Member
States.

1 During the intraEU mobility phase, the sanegual treatment provisions in the EU legal
migration Directives allow thirdtountry nationals who have the right to work in a second
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(or subsequent) Member State to benefit from such services that offer for third country
nationals what EURES offers for EEEA nationals, in line with other national policies

and practices in terms of job matching that might be implemented across Member States.
However, this is not applicable to thicduntry nationals wishing to apply for a job in the

EU from outside.

1 The sages of the migration process where there is a clear gap-mgtdhing support is
the application stage, where thicduntry nationals at present do not have the legal right
to access EURESother than for consulting available vacanci@s their effors to obtain
a job offer or contract with an Ebased employer.

2.6.6.Undeclared work
1. Issue definition

Undeclared work can be defined as "any paid activities that are lawful as regards their nature,
but not declared to public authorities, taking into accadifferences in the regulatory
systems of the Member Stat&é" This phenomenon, which of course concerns workers
regardless of their nationality, is relevant to both legally residing and irregularly staying
TCNs who engage in a legitimate work activity (eig the construction or agricultural
sectors), but whose pay is not declared by the employer. Most vulnerable are the illegally
staying TCNs, since they may only engage in undeclared work activities, or in illicit sale of
prohibited goods or services. Uradared work is form of abuse(of employment, tax, social
security rulesywhich however does not necessarily constitute a form of exploitation

To tackleundeclared work, in which both legally residing thirdountry nationals and EU

nationals may be inveed, in 201823 the European Commission launched fheropean

Platform on undeclared work with the aim of enhancing cooperation between authorities

and other actors at national and trana't i o n a | l evel, to ultimatel
capacity to tacld undeclared work and improve crdssder cooperatioff*

Its main activities are exchanging best practices and information; developing expertise and
analysis; encouraging and facilitating innovative approaches to effective and efficient cross
border coopetion and evaluating experiences; and contributing to a horizontal understanding
of matters relating to undeclared work. The Platform mentiiggant workers as being
particularly vulnerable to the effects of undeclared work Therefore, it indirectly, saports
strengthening the capacity of Member States to ensure equal treatment -afotimidg/
national workers, notably as regards pay and working conditions, social security, and tax
benefits.

On 13 March 2018, the Commission present@idogposal to estédlish a European Labour
Authority *2°, which will take over the technical and operational tasks of a number of existing
EU-level bodies in the field of employment policy, including the Platform on undeclared
work.

122 COM(2007) 628 final of 240.2007. Communication from the Commission to the Council, the European
Parliament, the European Parliament, the European Economic and Social Committee and the Committee of
the Regions Stepping up the fight against undeclared work.

123 Established byecision (EU) 2016/344 of the European Parliament and of the Council of 9 March 2016 on
establishing a European Platform to enhance cooperation in tackling undeclared work (Text with EEA
relevance).

124 Decision (EU) 2016/344 of the European Parliamentaritie Council of 9 March 2016 on establishing a
European Platform to enhance cooperation in tackling undeclared work

125 COM(2018) 131 final of 13.3.2018. Proposal for a Regulation of the European Parliament and of the
Council establishing a European loaly Authority.
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2. Interaction with the legal migration acqus

The concept otindeclared work is explicitly referred to in four legal migration Directives.

In relation to the application phase, the Blue Card Directive (Art. 8.5), the Seasonal Workers
Directive (Art. 8.2), the ICT Directive (Art. 7.2), and the Students and Researchers Directive

(Art. 20.2,) specify that the Member States igact the applications if the employers or host
entities have been fAsanctioned in accordanc:
i1l egal empl oyment o.

In relation to the residence phase, the Seasbtioakers Directive (Art.9.2), the ICT Directive

(Art.8.2) and the Students and Researchers Directive (Art. 21.2c) specify that the
authorisations for thirggountry nationals can bwithdrawn if the employer has been
sanctioned fAin acawrfdamcwendve dlhamed i worak dnd/
(this provision is absent in the Blue Card Directive). The Seasonal Workers Directive, the ICT
Directive and the Students and Researchers
cl aus e 6) ateaHatstleeir respdctivau duthorisations should, where appropratége

renewed where the employer or the host entity has been sanctioned in accordance with
national law for undeclared work and/or illegal employment.

The aim of these provisioristo prevent thirdcountry nationals from working for employers

who have been sanctioned for undeclared or illegalworks consi stent with t
to support Member States in tackling undeclared work. One coherence issue concern the fact
that third -country nationals may be reluctant to report undeclared work if they know

that their permit or authorisation may be withdrawn or not renewed if the employers

are sanctioned for undeclared work?®®. The SWD (Art.9.5), ICT (Art.8.6), and S&RD
(Art.21.7) contain povisions that any decision to withdraw the authorisation shall take
account of the specific circumstances of the case, including the interests of the third country
national, and respect the principle ppbportionality . Nevertheless, this formulation leave
sufficient discretion of the Member State, and does not guarantee third country nationals the
right to continue their employment in a legitimate manner with another employer should they
report such cases.

3. Conclusions

The work of theEuropean Platform on undeclared work is complementary with, and
supportive of, the objectives of the EU legal migration Directivesas the measures
supported by the Platform aim to improve working conditions, promote integration in the
labour market and social inclusiomcluding better enforcement of law within those fields,
also for legally residing thirdountry nationals, thus helping to avoid their exploitation.
However, the rules of the EU legal and irregular migration Directives that focus on
withdrawing, or not reewing, permits of thireountry nationals if the employer has been
guilty of exploitative practices, may constitute in practice a disincentive for third country
workers in vulnerable situations to report situations of abuses or exploitation. Against that
background, special rules to protect third country workers who complain against their
employerscould be considereid order to address these potential negative consequences.

126 On the importance of protecting persons who complain against their employeEsirepean Trade Union
Confederation (ETUC), Platform for International Cooperation on Undocumented Migrants (PICUM) and
Solidar, Joint Comments on Expecte@o mmi ssi on Proposal s t o Fight ol
Exploitative Working Conditiong2007); See alsoEuropean Parliament, Committee on Employment and
Social Affairs, Report on effective labour inspections as a strategy to improve working conditions i
Europe, (2013).
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2.7. Education, qualifications and skills

This section examines the interactibetween EU Legal migration Directives in relation to
the EU policies on education, qualifications, and skills, and how they contribute to the
effective management of legal migration.

2.7.1.EU (higher) education policy

1. Issue definition

In recent years EU higgr education policy has experienced a drive towards increased
internationalisation. Since 2011, the Modernisation Agenda for Higher Eduiatiuas
provided strategic direction for EU and Member State activities in the area of
internationalisation. A key part of this has been to support the international mobility of
students, staff and researchers as a way for them to develop their experiersiélleind
"Mobility" in this context means mobility of both students, staff and researchers from within
the EU moving outside the EU, as well as the other way round, includingcthirdry
nationals coming to the EU. The Communication "European Higher a@idaocin the
World"?® also prioritised the promotion of international mobility of students and staff as a
key element of internationalisation.

2. Interaction with the legal migration acquis

The main interlinkage between education policy and the immigratamuis lies in the
relation with the provisions concerning thicduntry national students and researchers
(Directives 2004/114 and 2005/71 and the recast EU/2016/801).

The aboveanentioned Communication called for the rules on immigration of -torchtry
nationals to support the efforts of higher education institutions to increase their international
profile rather than creating obstacles to mobility. The Communication explicitly mentioned
the (then proposed) recast of Directives 2005/71/EC and 2004 B&En instrument that
should make it easier and more attractive for-B@hnational students and researchers to
enter and stay in the EU.

Higher education policy should also be seen in the context of the competition for talented
students and researchexsd the efforts to retain them to stay in the EU having finalized
studies or research. More and more the potential of international students in particular is seen
to meet the needs of academia and industry, given demographic trends, insufficient local
student participation in particular in the STEM fields, and increased demand for innovation in
the knowledge econom®. The "New Skills Agenda for Europ&® explicitly mentions the
Students and Researchers recast as an instrument to make it easier to dtedainatalent.

Intra-EU mobility provisions for thirecountry national students are essential, for them to be
able to make use of the European Higher Education Area (Bologna process). The renewed EU
agenda for higher educatith puts emphasis on further facilitating the mobility of students

127 COM(2011) 567 final of 20.9.2011. Communication from the Commission to the European Parliament, the
Council, The European Economic and Social Committee of the RegiBapporting growth and jolisan
agenda for the modernisation®firope's higher education system.

128 COM(2013) 499 final of 11.7.2013. Communication from the Commission to the European Parliament, the

Council, The European Economic and Social Committee of the Réjgiénsopean higher education in the

world.

Europen ParliamentDG for Internal Policies, Study: Internationalisation of higher education, (2015).

130 COM(2016) 381 final 0fl0.6.2016 Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regjidlesv Skills
Agenda for Europe: Workingpgether to strengthen human capital, employability and competitiveness.

131 COM(2017) 247 final of 30.5.201 Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee ofgibedReOn a renewed
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within the European Higher Education Area, highlighting the importance for students, be they
from within or outside of the EU, to be able to move within the European Higher Education
Area.

The main funding instruments to support the abawentioned policies arBrasmus+ and
Mar i e Sk ¢ ari@ Acvonk a

Each year Erasmus+ funds the shierm mobility of around 30,000 young people, students
and academic staff in both directions as a worléwektension of the classic Erasmus
mobility. Students can be mobile between 3 and 12 months while university staff gets support
for mobility periods lasting between 5 and 60 days. From 2018 onwards, Erasmus+ can also
support traineeships for students irtegprises and organisations lasting between 2 and 12
months.

The Mar i e -Gikegotidns (MSRA], part of Horizon2020 programme will enable
15,000 researchers to move to Europe for training, ranging from doctoral candidates to highly
experienced resechers, irrespective of their nationality It encourages transnational,
intersectoral and interdisciplinary mobility, both incoming and within Europe. The actions
aim to enable researgierforming organisations (including universities, research centrds, an
companies) to host researchers from other countries, thus creating strategic research
partnerships with leading institutions worldwide.

Migration has become a key issue for EU education and youth initiatives implemented
through the international dimensiof Erasmus+ (including the European Voluntary Service),
Creative Eur ope aCuide adtens foraesearkhgrs. dlee Wallktta Summit
Action Plan call s t o us e-Culeaateonstosuppod mabilityMa r i e
of students and resehers between Europe and Africa, as well as to encourage joint research
projects.

The potentialcoherence issues n r el at i o education andhskills Rdldy are
summarised below.

A policy to proactively attract talent from abroad should argugayhand in hand with
advanced provisions on equal treatment in a number of key areas. For researchers, the
2005/71 Directive granted equal treatment, without any restrictions, in the areas of
recognition of diplomas, certificates and other professiondifigaéions, working conditions,
branches of social security, tax benefits and access to goods and services and the supply of
goods and services made available to the public. The recast Directive 2016/801 goes a step
backwards, allowing for restrictions amnumber of areas. This means that for example equal
treatment with regard to access to education can be restricted to exclude study and
maintenance grants or other grants and loans. For students, Directive 2004/114 did not
include any provisions regargjrequal treatment. Directive 2016/801 provides for students'
equal treatment on the basis of the Single Permit Directive (Article 12(1) and (4)), however
again the restrictions foreseen in the Single Permit Directive also apply (Article 12(2)).

Given the mportance of mobility of thirccountry national students and researcher to and
within the EU, the rules that govern the admission, stay,irmna-EU mobility for these
groups are of key importance. Generally, the Directives contribute to the internatiboal

of education strategies in the EU by aiming at facilitating the admission, residence and intra
EU mobility of thirdcountry national students and researchers. Under the 2004 Students

EU agenda for higher educatioamong other things, the Communication proposes to simplify student
mobility by building on existing Erasmus+ projects for the electronic exchange of student data and explore
the feasibility of establishig electronic student identification systems to allow clossler access to
student services and data.
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Directive intraEU mobility is possible for students under cartabnditions, notably if the

student participates in an exchange programme or has been in a Member State as a student for
no | ess than 2 years. Further, the student
hamper the pursuit of the relevant studisghilst leaving the competent authorities sufficient
time to proces¥% The 205 Repeprthers ditectivenatlows skemn

mobility for researchers under the same (initial) hosting agreement held in the first Member
State; for longemobility, a new hosting agreement may be required. The two Directives have

been recast through the 2016 Students and Researchers Directive (Directive EU 2016/801,
deadline for transposition into national law May 2018). One of the main changes has been the
strengthening of intkEU mobility provisions for students and researchers (and researchers'
family members). At the same time, for students, iftith mobility is restricted to those
covered by fAa Union or mul til at euresloropanogr am
agreement between two or more higher educat.i
covered by any programme, need to submit an application for entry and stay in a second
Member State, and do therefore not benefit from any kiridadftation.

With regard tofamily reunification, while Directive EU 2016/801 provides for further
improvements for the family reunification of researchers' family members, the situation of
students and their family members in essence remains unchangedcammpared to the
situation under Directive 2004/114/EC, meaning that they do not benefit from any kind of
facilitation for family reunification. Given the growing importance to attract international
students, as well as the right they enjoy under thestdairective to stay in the respective EU
Member State for at least 9 months to look for a job or set up a business, there could be a case
to more strongly reflect the situation of students' family members in the setlef/Eliules.

Visa issuesremainone of the main difficulties encountered by universities, academic staff,
students, young people and youth workers coming from third countries when participating in
Erasmus+ projects. There is no obligation for EU Member States to cooperate between
themseles to ensure consular representation in third countries. This leads to the cancellation
of 'mobilities’ and additional costs under the Erasmus+ programme. However, admission for
both students and researcher, and their subsequent mobility to other MeaibsrisSlikely

to be facilitated once the new recast Directive on Students and Researchers is fully
implemented by Member States.

3. Conclusions

The Students and Researchers Directives, and to an even greater extent the recast thereof,
provide synergiesni with the EU (higher) education policy. Their aim is to facilitate the
admission and stay of thiecbuntry national students and researchers. As such, they form an
indispensable part of the internationalisation process that EU (higher) education hasteen

is undergoing. The provisions of the Directives on access to employment and on equal
treatment (in terms of access to education and training) and o+Eldtraobility should also
facilitate the objective of joinatching and wgkilling for third-countly nationals resident in

the EU. While globally the level of facilitation of entry and stay of students in particular could
still be enhanced significantly, the recast Directive 2016/801 in key areas provided for
significant improvements. Further amelioosis in the overall drive to make the EU more
attractive to thirecountry national students could be brought about in the facilitation of intra
EU mobility of students not covered by programmes, and by introducing facilitation for
family members to accompgistudents.

132 Council Directive 2004/114/EC of 13 December 2004 on the conditions of admission etdhirty
nationals for the purpose of studies, pupil excleangremunerated training or voluntary service. Article 8.
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2.7.2.Recognition of professional gualifications (Directive 2005/36/EC)

1. Issue definition

Any third-country national who aims to pursue a regulated profession (e.g. doctors, architects,
and nurses) in an EU Member State (a professional actigdgss to which or the pursuit of
which is subject to the possession of specific professional qualifications), and who has
acquired that professional qualification outside the EU or in another Member State, need to
have his/her qualifications recognisetisl the same need of recognition that applies to EU
nationals who have acquired their qualifications in one Member State and want to pursue a
regulated profession in another Member State.

The main EU instrument addressing this issue is Directive 200%£36/E&he recognition of
professional qualifications, as amended by Directive 2013/55/EU. The Professional
qualification Directive (PQD) establishes rules with regard to access to regulated professions

in a Member State and recognition of professional fjcafions (e.g. carpenters or
upholsterersy® that were obtained in one or more other Member States. It provides a system

of Aautomatic recognition for a | imited numb
training requirements (sectoral professiomasyjeneral system for the recognition of evidence

o f training and automatic recognition of pr
Recital (1)).

2. Interaction with the legal migration acquis

The PQ Directive applies to EU nationals who aim tospera regulated profession in a
Member State other than that in which they obtained their professional qualifications, on
either a seblemployed or employed basis. While thoduntry nationals are not explicitly
included in the scope of the PQ Directivegital (10) of Directive 2005/36/EC states that it
fdoes not create an obstacle to the possibi
with their rules, the professional qualifications acquired outside the territory of the European
Unionbythirdcountry national so.

Recital (1) of Directive 2013/55 further specifies the scope of the Directive in terms of
recognition of qualifications of third ount ry nat i ona-lceuntry satioadlsi ng t |
may also benefit from equal treatment with regardecognition of diplomas, certificates and

other professional qualifications, in accordance with the relevant national procedures, under
specific Union legal acts such as those onibrggr m r esi dence, refugees
and scientific reseance r s . 0

The recognition of qualifications is addressed in seven EU legal migration Diredtees (
table below. The equal treatment provisions in those Directives go well beyond Directive
2005/36, as they refer tihe recognition of qualifications in generaiming at preventing
differential treatment based on nationality. This does not lead to easier recognitiorEdfl non
qualifications, but rather ensures that third country nationals have the same treatment in
recognising their nofEU qualifications as EU nationals with the same-BEahqualifications.

133 For a list of regulated professions see: European CommisBlegulated professions database
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Directive

Directive 2011/98/EU
"Single Permit"
(SPD)

Provisions

Recital 23: A Member Statshould recognise profession
qualifications acquired by a thigbuntry national in anothe
Member State in the same way as those of citizens of the U
and should take into account qualifications acquired in a 1
country in accordance with Directive005/36/EC of the
European Parliament and of the Council of 7 September
on the recognition of professional qualifications. The righ
equal treatment accorded to thxduntry workers as regarg
recognition of diplomas, certificates and other pssfenal
qualifications in accordance with the relevant natio
procedures should be without prejudice to the competenc
Member States to admit such thirdountry workers to thei
labour market.

Equal treatment provisions regarding recognition of qualifications

Article 12(1): Thirdcountry workers as referred to inipts (b) and (c)
of Article 3(1) shall enjoy equal treatment with nationals of
Member State where they reside with regard to:

d): equal treatment as regard
and other professional qualifications in accordandt the relevant
national procedures

Directive 2009/50/EC
"EU Blue Card"
(BCD)

Recital 19: Professional qualifications acquired by a thi
country national in another Member State should be recog
in the same way as those of Union citizens. Qualificat
acquired in a third country should be taken into accoun
conformity with Directive B0O5/36/EC

Article 14(1d): equal treat mei
certificates and other professional qualifications in accordance wit
relevant national procedures

Directive 2005/71/EC
"Researchers" (RD)

No direct mention obirective 2005/36/EC.

Article 12(a): equal treat men
certificates and other professional qualifications in accordance wit
relevant national procedures

Directive (EV)
2016/801

fiStudent s
Researcher g

No direct mention obirective 2005/36/EC.

Article 22(1), (3) and (4): Equal treatment

[As established by Article 22(1) and Article 22(3), Article 12(1)(d)
Directive 2011/98/EU is applicable to researchers and traif
volunteers, and au pairs, wheneyhare considered to be in

employment relationship in the Member State concerned, and stug

[ €]

4. Trainees, volunteers, and au pairs, when they are not conside

be in an employment relationship in the Member State concerneq

EN
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school pupilss h a | | be entitled to eqg
recognition of diplomas, certificates and other professi
qualifications in accordance with the relevant national procedures.

Directive 2003/109/EC
"Long term
residents” as amended
(LTRD)

No direct mention obirective 2005/36/EC.

Article 11(1) (c): Equal trea
recognition of professional diplomas, certificates and o
qualifications, in accordance with the relevant national procedures

Directive 2014/36/8J
"Seasonal workers"
(SWD)

Article 5(4): In cases where the TCN will exercise a regulg
profession, as defined in Directive 2005/36/EC, the Men
State may require the applicant to present document
attesting that the thirdountry national fulfilsthe conditions
laid down under national law for the exercise of that regul
profession.

Article 6(6): In cases where the work contract or binding
offer specifies that the thirdountry national will exercise
regulated profession, as definedDirective 2005/36/EC, th¢
Member State may require the applicant to pre
documentation attesting that the thoduntry national fulfils
the conditions laid down under national law for the exercis
that regulated profession.

Article 18(2)(b): equal teat ment as regard
diplomas, certificates and other professional qualifications
accordance with the relevant national procedures;

Directive 2014/66/EU
"ICTs" (ICTD)

Recital 22: A Member State should recognise professi
qualifications acquired by a thirdountry national in anothe
Member State in the same way as those of Union citizeng
should take into account qualifications acquired in a t
country in accordance with Directive 2005/36/EC

Article 23(1)(h): equal treatmena s regards (é
diplomas, certificates and other professional qualifications
accordance with the relevant national procedures

EN
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There are three phases of the migration process in whichcinatry nationals may need to
recognise their professional qualifications. Each scenario brings a different combination of
EU and national legislation into play.

1) Application phase

In the alication phase for a first permit, a TCN may have to obtain a first time recognition
for either anonEU professional qualificatiomr anEU professional qualificatiorfif he/she
obtained one in another EU Member State). There are no EU legal provisi@msg these
scenarios (TCNs are only covered by the equal treatment provisions as regards recognition of
professional qualifications in the EU legal migration Directives once they have been
admitted). There is therefore a gap in coverage for TCNs agplgienter the EU, who are
subject to the provisions regarding recognition of professional qualifications for TCNs
enshrined in the national law of each Member State. Depending on the laws of the country of
destination, TCNs may therefore face more oneregsiirements for recognition of their
gualifications than EU citizens holding a similar EU or &30 qualification.

Recognition of diplomas is a widely posed requirement, especially for-mtated permits,

but its existence and the related guidanceralagively difficult to find. This, together with

the complex process of recognition itself and the multitude of requirements especially
concerning regulated professions make recognition one of the more burdensome requirements
for TCNs. It has beendocumentetf* that when there are requirements in terms of
gualification level in order to be eligible to a wenrddated residence permit, some potential
highly skilled migrant workers are sometimes excluded because of the excessive requirements
or procedues, the impossibility to have access to recognition procedures from outside the
country or the lack of knowledge in the destination country (by the administration or by the
employer) about the value of the Bk qualification.

The length of the procedufer getting foreign qualifications recognised varies considerably
between Member States and between individual cases. For instance in Germany, if an
applicant requests the recognition of a degree which has been previously recognised and
exists in the datzase (Anabin), the procedure takes mere minutes. However, if the degree is
previously unknown to the German authorities, the procedure takes from 4 to 12 weeks. The
latter timeline is similar to several other EU Member States' practices, where prodessing t

for recognition range between 1 and 4 mohths

2) Residence phase

A TCN who is already a resident in one EU Member States may wish to obtain a first time
recognition for either anonEU professional qualificationor an EU professional
qualification

In this case, all thirgtountry nationals who are under the scope of the abwrdioned EU
legal migration Directives (all but the Students and the Family Reunification Directives)
benefit from the equal t r eat meofedsionpldiplomass i ons

13 European CommissiorQbstacles to recognition of qualification€2017); OECD and EURecruiting
Immigrant Workers: Europe 2016016).

135 SwD(2016) 193 final of 7.6.2016. Commission Stafforking Document. Impact assessment.
Accompanying the document: Proposal for a Directive of the European Parliament and the Council on the
conditionsof entry and residence of thigbuntry nationals for the purposes of highly skilled employment
and repealing the Directive 2009/50/EC.
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certificates and other qualifications”, which implies that the Professional qualification
Directive applies to them in the same way as it applies to EU nationals.

Some categories of thicbuntry nationals legally residing in the EUWdrowever excluded

by this general rule: the S&RD specifies that Member States may limit the right to equal
treatment with regard to the recognition of diplomas and professional qualifications for
trainees, volunteers, and au pairs, when not consideigel ito employment; the SPD covers
only students and family members of third country natiomdds have the right to wortas

well as other third country nationals who have the right to work and have been admitted on
the basis of national permits). Therefostudents and family members of third country
nationals who do not have the right to work do not enjoy the right to equal treatment as
regards the recognition of their qualifications obtained in another EU Member State or outside
the EU.

3) Intra-EU mobility phase

A TCN who has had &U professional qualificatiomr anonEU professional qualification
recognised in a first MS, might decide to move to a second MS and may need recognition of
the professional qualification again. As stated above, TQ@lg ¢he right to equal treatment,

and can therefore rely on the application of Directive 2005/36, only once they have obtained a
legal status in the second MS, and not during the preparation of their mobility. This is a gap
that could represent a seriooisstacle to the exercise of irHE&J mobility for third-country
nationals, since the recognition of a qualification can be a condition to obtain a work
contract/job offer, which in turn can be a condition to obtain the residence permit in the
second MembeState.

3. Conclusions

There are positive synergies between Directive 2005/36/EC on the recognition of professional
gualifications (as amended by Directive 2013/55/EU) and the functioning of the EU legal
migration Directives at two stages of the migratwacess, with some remaining gaps:

During the application phase, no EU legal provisions cover the recognition of the professional
gualifications that TCNs have obtained in a thgalintry or in another EU Member State;
depending on the laws of the country of destination, TCNs may thefafs@anore onerous
requirements for recognition of their qualifications than EU citizens holding a similar EU or
nonEU qualification.

During the residence phase, the equal treatment provisions of seven EU legal migration
Directives enable most of the ttlicountry nationals legally residing in the EU to have their
professional qualifications recognised in the same way as EU nationals. However, Member
States may limit the right to equal treatment for trainees, volunteers, and au pairs, when not
consideredd be in employment; and students and family members without the right to work
do not enjoy the right to equal treatment.

During the intraEU mobility phase, TCNs are not covered by the equal treatment until they
have been granted a residency permit insk@nd Member State, hence there is a potentially
serious gap in the preparation phase (often entailinggeking) for intreEU mobility.
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2.7.3.Recognition, validation and transparency of skills and gualifications

1. Issue Definition

Third country nationals face difficulties when using their skills and qualifications in the EU
Member States. Different kinds of issues may arise depending on the migration phase: a)
difficulties to value their skills and qualifications when applying (froatside the EU) to a
work-related residence permit explained above; b) underof their skills and qualifications
when residing in an EU country (brain waste, egealification, ovefunemployment); c)
specific issues in the case of mobility to anot&Ercountry.

a) During the "residence phase", there is evidence thatdbumtry nationals' skills and
gualifications are largely undeised in the local labour markets. For instance almost two third

of third country nationals with high level of educatiare either unemployed/inactive or in
employment but overqualified for their jb. This "brain waste" is driven by a multifaceted
factors including: the lack of knowledge in the host country (by the administration or by the
employer) about the value ofalmorEU qualification; the lack of use by migrants of existing
recognition procedures of their qualifications; the urdkarelopment of 'validation' measures

of migrants skills and experience; and other factor such as language skills, the intrinsic value
of the (foreign) qualification, the lack of local network and other factors

b) If the thirdcountry national wants to be mobile between EU Member States, there are
potentially other obstacles that apply, in particular if a job offer is needed to obtain a
work/residence permit in the second country (this may occur in the frame of theetong
residence Directive or the current Blue Card Directive) and that having one's qualifications
recognised is necessary for this.

From this overall contextual presetba, it appears clearly that the issues faced by third
country nationals when using their skills and qualifications in the EU Member States are:

1 driven by a multitude of factors and that legislation in itself (either at EU or national level)
can onlyresolve some of them;

1 mainly regulated at national level, in line with the Treaty (with the exception of the
recognition of qualification for regulated occupations, i.e. Directive 2005/36, specifically
covered in another section)

1 and therefore in areashere the EU policies are mainly constituted of soft law (i.e.
Council recommendations) and areas where the EU support Member States through
coordination , common tool, funding, etc. and not through harmonisation of
policies/legislations.

Regarding thequestion of the legal access to recognition of diploma/qualifications, the

situation in terms of coverage by the EU legal migration acquis is already described in the

specific section on professional qualificatiored above 2.7)2

1% SWD(2016) 195 final of 10.6.2016. COMMISSION STAFF WORKING DOCUMENT, Analytical
underpinning for a New Skills Agendar Europe, Accompanying the document "Communication from the
Commission to the European Parliament, the Council, the European Economic and Social Committee and
the Committee of the Regions A NEW SKILLS AGENDA FOR EUROPE: Working together to
strengthen iman capital, employability and competitiveness" COM(2016) 381 final of 10.6.2016.
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2. Interaction with the legal migration acquis

I. EU policies in the field of recognition, validation and transparency of skills and
qualifications

The section below describes the EU policies in the field of recognition, validation and
transparency of skills and qualificati®, with the exception of the Directive on recognition of
qualification for regulated occupations, i.e. Directive 2005/36, specifically covered above.

It is clear that most of these policies are regulated at national level and that the scope of EU
intervertion is mainly soft law (i.e. Council recommendations) and EU support through
coordination , common tool, funding, etc. Nevertheless, there have been many recent policy
develogggnents in this field at EU level, notably through the adoption of the 201&ilt8) S
agenda’.

The following policies at EU level can be defined as relevant regarding recognition,
validation and transparency of skills and qualifications:

a) Recognition of academic qualifications

The Convention on the Recognition of Qualificatiamcerning Higher Education in the
European Region (11/04/1997), commonly known as the Lisbon Recognition Convention, is
an international convention jointly developed by and adopted within the frames of the Council
of Europe and UNESC®. It is designed as legal instrument which binds over 50
countrie$® to adopt fair practices in the recognition of HE qualifications. The Lisbon
Recognition Convention enhances internationalisation and mobility by introducing and
improving qualifications recognition policieand processes, fostering mutual trust, and
building capacity for qualifications recognition. This relies on information and transparency
tools, including national and regional qualifications frameworks.

The two main principles of the Lisbon Recognitioon@ention are:

1 Any applicant should have appropriate access to an assessment of his/her foreign
gualification and

1 A foreign qualification should be recognised unlessstantial differencexan be
demonstrated in regard to the length of study, curricldantents, etc.

While the aim of the Lisbon Recognition Convention is to ensure that holders of a
gualification can continue their studies in a tertiary education institution in another country, it
is nevertheless also used by labour market actors toeetisat the worker hold equivalent
type of qualifications to those nationals would be required (not legally but in practice) for a
certain job.

137 European Commission, Employment, Social Affairs and Inclusi®kills and qualifications The main aim

of the 2016 EU Skills agenda was focussed to ensure sustagmaplleyment across the EU and support the
Member States to ensure that their populations are well equipped with a range of skills needed in the
societies and labour markets, ranging from basic skills of literacy and numeracy to vocational skills and
genericskills such as entrepreneurship. Nevertheless, the 2016 EU Skills agenda also include specific
initiatives to help Member States to identify relevant skill gaps or mismatches, to improve transparency and
comparability of qualifications across borders, ioy® documentation of skills and qualifications as well as
encourage early skills profiling of migrants.

Convention on the Recognition of Qualifications concerning Higher Education in the European Region: ETS
No: 165.

The Convention has amongst athdeen ratified by Australia and New Zealand; from the EU Member
States only Greece is not a party to it.
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The Lisbon Recognition Conventidn supported by two networks of national recognition
centres (ENIGNARICs in the EU Member States with the exception of Greece and ENICs in
wider Europe)i aims to guide recognition practice in signatory countries, while leaving the
final decision on selection of students to High Education institutions in most countries, in line
with the principles of institutional autonomy.

In November 2018, Member States agreed a Council Recommendation on promoting
automatic recognition, for the purposes of further learning, of higher education and upper
secondary education and training qualifieas and the outcomes of learning periods abroad.

In agreeing the text, Member States have made a political commitment to take steps by 2025
to ensure that a qualification or learning outcome from one Member State is recognised in
another Member State. dbes not, however, apply to thicduntry qualifications. Individual
governments of EU countries remain responsible for their education systems and are free to
apply their own rules, including whether or not to recognise academic qualifications obtained
elsewhere. Applicants generally need to go through a recognition procedure.

While many thirdcountries arenot signatories of the Lisbon recognition convention, it
appears in practice that qualifications from third countries are often covered in the same way
as qualifications from countries that are signatories of the Lisbon recognition convention.
Indeed princips (fairness, transparency etc.) are generally applied in the sam®. way
However, as the uncertainty about the value of foreign qualification is the main obstacle, the
situation for those holding thirdountry qualifications depends mainly on whether thentry

has developed tools to identify and assess their value of foreign qualification. While there is
currently no EU wide tool/measure to assess the value of foreign qualifications or to share
information, recognition authorities share and request irdoam through the ENIQNARIC
network, in particular via a dedicated email list for ENNBRIC centres. In addition,
Erasmus+ has financed projects to improve recognition of-toiuehtry qualifications. The
REACT project®, led by the Norwegian recognitienut hor i t y, NOKUT, expa
previous Erasmus+ project on Refugees and Recogtftiamhich developed a toolkit for
recognition authorities to improve recognition of qualifications from five sending countries.
Another project is the ENKBIARIC guide fo credential evaluators and admission officers on

the recognition of qualification holders without documentation. The second edition (2016) of
the European Recognition Manual for Higher Education Institutions also provides detailed
guidance for the evaluah of foreign qualifications.

b) Transparency of qualification frameworks and the European Qualification Framework

In order to improve transparency of qualifications across EU MS, the EU has adopted in 2008
a recommendation on European Qualification Feamrk (EQF}*’. The main goal of the

EQF is to improve the transparency, comparability and portability of citizens' qualifications
issued in accordance with the practice in the different Member States. The significant
progress that has been made during #s Yyears across Europe in implementing National
Qualifications frameworks (NQF) and a learning outcomes approaches (and, thus, enhancing
transparency) has partly been triggered by the EQF.

140" Findings from the European Commission's seminar on recognition of foreign qualifications (Brussels, 30

June 2015)
https://www.nokut.no/en/abouokut/internationatooperation/erasmywsojects/reactrefugeesand

recognition/

https://www.nokut.no/en/abouokut/internationatooperation/erasmesrojects/refugeeandr

Recommendation of the European Parliament and of the Council of 23 April 2068 establishment of

the European Qualifications Framework for lifelong learning.
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https://www.nokut.no/en/about-nokut/international-cooperation/erasmus-projects/react--refugees-and-recognition/
https://www.nokut.no/en/about-nokut/international-cooperation/erasmus-projects/react--refugees-and-recognition/
https://www.nokut.no/en/about-nokut/international-cooperation/erasmus-projects/refugees-and-r

The EQF is a common reference framework which serves as a ti@nslavice between
different qualifications systems and their levels, whether for general education, for High
education or for vocational education and training (VET). Qualifications are not directly
allocated to EQF levels, but linked to EQF levels imteferencing of national qualifications
levels to the EQF levels. By acting as a translation device, the EQF, via credible NQFs
generating mutual trust, aids in the understanding of qualifications allocated to national levels
across the different courgs and education systems in Europe and supports the establishment
of mutual trust across countries. It can be used as a source of information supporting decisions
on recognition.

However, it is important therefore to highlight that this transparencyiddotused on intra

EU mobility and does not cover as such 4k qualifications. The 2008 EQF
Recommendation did not make explicit reference to the use of the EQF in cooperation with
third countries and until now there have not been structures and presddveseen for
referencing qualifications frameworks outside Europe to the EQF.

However, the EQF is increasingly being used as a reference point for third countries and
establishing closer links between the qualification levels of the EQF and thabérdof
countries could help to improve mutual understanding of qualifications systems and could
support the comparison and recognition of qualifications gained outside Europe. Therefore,
the recently adopted revised Council recommenddfloon EQF provides hat the
Commission should, in cooperation with the EU Member Stéeglore possibilities for the
development and application of criteria and procedures to enable, in accordance with
international agreements, the comparison of third countries’ naticmadl regional
gualifications frameworks with the EQF".

In the longrun this has the potential of improving the transparency and comparability of
third-country qualifications compared to those of the European Union member States.

c) Validation of skills (pevious experience, informal and Rformal learning)

The validation of learning outcomes, namely knowledge, skills and competences acquired
through norAformal and informal learning can play an important role in enhancing
employability and mobility, as wieds increasing motivation for lifelong learning, particularly

in the case of the socEconomically disadvantaged or the lowalified.

Therefore, in 2012, a Council recommendation on the validation efamoral and informal
learning was adopté® with the aim to encourage Member States to develop specific
validation mechanisms.

Since then the monitoring of the implementation of this recommendation has been done
through a bienniaEuropean Inventory on validation of némrmal and informal learningas
a kind of overview of validation practices and arrangements across Europe.

The last inventory (published in 2016) shows that there has been a lot of progress in the
adoption by EU Member States of validation practices and arrangements across Europe.
Nevertheless, such policy development did not take place in all Member States.

144 Council Recommendation of 22 May 2017 on the European Qualification Framework for lifelong learning
and repealing the recommendation of the European Parliament and@duheil of 23 April 2008 on the
establishment of the European Qualification Framework for lifelong learning.

145 Council Recommendation of 20 December 2012 on the validation efonoral and informal learning.
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Given the fact that thirdountry nationals often have difficult to have their formal degrees
(formally) recognized, it is even more important for them to have their previauk w
experience validated through validation arrangements. Indeed, arrangements for validation of
nonformal and informal learning are in principle not restricted to learning outcomes gained in
the European context and can also support migrants from olsaidpe for making their
learning achievements visible and eventually getting them recognised.

Nevertheless, there is no, to our knowledge, automatic coverage bydhmtty nationals
(already residing in the EU) by existing validation arrangemémtseover, equal treatment
under the legal migration directives refers tectsgnition of diplomas, certificates and other
professional qualifications” and not more specifically to equal access to "schemes for the
assessment, validation and accreditatiotneir prior learning and experience.

d) The Europass framework for skills

Another important initiative at EU level in the field of skills is the Europass framé{tiotk

is the main framework for theodumentation of qualifications, skills and learningeriences
allowing the presentation of acquired knowledge, skills, competences and qualifications in a
transparent and structured way.

The Europass framework includes the Europass CV, the Diploma Supplement for higher
education, the Certificate Supplemidor Vocational Education and Training (VET) and the
European Skills Passport. They support the international comparability of learning outcomes
acquired in various contexts, for example, in formal education, through validation -of non
formal and informalearning, through mobility or work experience and voluntary activities.
Sometimes they have supported the implementation of EU programmes e.g. Youthpass. These
tools support the better understanding of qualifications in recognition processes.

Similarly to other initiatives covered above, the Europass framework is mainly aimed at
facilitating intraEU mobility i however it can also facilitate the documentation of the skills
for third-country nationals, in particular those residing already in the EU.

Moreover, in the frame of the current revision of the Europass framétiptlke Commission

proposed thatEuropass shall provide information on (inter alia): (c) recognition practices

and decisions in different countries, including third countries, to help individuals and other
stakehol ders understand qualificatil®and,; ( é)
qualifications that could be relevant to the particular needs of migrants arriving or residing

in the Union to support their integration”.

Therefore in the longun (and assuming the adoption of the proposal by the EP and the
Council) it can be exgrted that this framework will help in ensuring better information for
both migrants and practitioners regarding recognition practices and decisions as well as
information on skills and qualifications to support the integration of migrants.

Recent develapents

Two other relevant recent developments in the area at skills at EU level have been the
following.

146 European Commission, Europad8onneciwith Europass .

147 COM(2016) 625 final of 4.10.201®roposal for a Decision of the European Parliament and of the Council
on a common framework for the provision of better services for skills and qualifications (Europass) and
repealing Decision No 22410R4/EC.
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The development by the European Commission of an EU 'Skills Profile Tool for Third
Country Nationals'. It is aimed at helping "early profiling of migran 6 skill's
gualifications" by assisting services in receiving and host countries to identify and document
skills, qualifications and experience of newly arrived third country nationals. While the
natural target group is refugees and asylum seekergotthecan also be used on other
categories of thirdcountry nationals in need such as family migrants. The tool is expected to
also form a basis for offering guidance, identifying-akdling needs and supporting job
searching and jematching. The tool@n hel p to produce an over.\
existing skills and qualifications, including diplomas from education and training, language
skills, numeracy/ literacy and transversal skills (e.g. prokdeiving and leadership), and
driving skills. It has been presented publicly on 20 June 2017 following a wide consultation of
the various actors in the field and the final version is operational (free atdeprsince
November 20172,

In the frame of the EU Skills Agenda, the Commission also proposedoumciC
recommendation to ensure that every adult without upper secondary school level is proposed a
second chance to reach this level of skills/qualification, either through education, training or
practice work experience (so called 'Skills Guarantee)Ddécember 2016, the Council
adopted the final version of the recommendation on renamed 'Upskilling Pathways: New
Opportunities for Adult*>. The recommendation includes the need to provide "A tailored
and flexible learning offer" throughPtovide anoffeof educati on and trair
the needs identified by the skills assessment. For migrants from third countries, include, as
appropriate, opportunities for language learning and preparation for trainifigierefore not

only legally residing thirecountry nationals are covered by this initiative, but indirect
obstacle are also addressed specifically for migrants.

These two developments are rather supportive of better documentation and visibility of the
skills and qualifications of thirdountry migrants- as well of providing upskilling
opportunities to thire&country nationals.

3. Conclusions

The conclusions regarding the coherence are based on both the analysis above as well as the
analysis of the coveradm equal treatment provisions in the legal migration directives (cf. the
summary table in the specific section on professional qualifications is also valid for
recognition of diploma by education institutions and qualifications in-reguolated
profession}k

Overall there is not a lack of overall coherence between the EU acquis on legal migration and
the EU policies in the field of recognition, validation and transparency of skills and
gualifications. While most of these policies are in practice reguédtedtional level, the legal
provisions in terms of equal treatment support the 'coverage ofciimatry migrants' by the
existing instruments, at least for those residing in the EU.

However there are some potential gaps in the way-tatohtry nationks are covered by
equal treatment in some cases:

“ European Commission, Policies, inf olrfom@hird@uontryand ser
National so.
149 Council Recommendation of 19 December 2016 on upskilling pathways: New opportunities for adults.
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1 issue of access to recognition/validation procedurdbe application phas@here is no
establishedegal right to apply to recognition/validation procedures from outside the
country, even if some Memb8&tates do apply this;

1 there are some gaps for some specific categories durimgdidence phader instance in
the S&R directive and other groups;

1 in the legal migration directives, the provisions on equal treatment refer to "recognition of
diplomas,certificates and other professional qualifications™ and not more specifically to
equal access tosthemes for the assessment, validation and accreditation of their prior
learning and experient&’. There is no comparable information about whether Member
States do apply a differential access to validation measures forcthirdry nationals
compared to host country nationals. It is therefopetantialgap which is identified here.

It is valid forboth theapplicationand theresidencephase.

In addition to ensuring equal access to recognition/validation procedures, it appears that other
policy actions (at EU or national level) that are well beyond the EU legal migration acquis can
support a bed#tr use of the skills and qualifications by thaduntry nationals residing in the

EU. Indeed, the main issue when it comes to the use of skills and qualifications held-by third
country nationals is not the nationality of the applicant but rather whegpi#tiications was
obtained® due in particular to the uncertainty (for several actors) about the value -&Uhon
gualificationsi as well as the lack of information and the cost and uncertainty of the process
for the migrant him/herself. Therefore, a nweniof policy initiatives (non legislative) would

help to improv&>

1 information for thirdcountry nationals about recognition procedures, their outcomes and
the benefits that can result;

1 comparability and transparency of thicduntry qualifications foactors involved in the
EU Member States (higher education institutions, integration and migration authorities,
public employment services, employers);

1 sharing of good practices across EU member states on how to evaluate foreign
gualifications;

1 tool to domwment qualification: regarding this point the recently developed "EU Skills
profile tool" is a good step and the challenge will be to ensure its use by the relevant
services in the EU Member States for asylum seekers and refugees but also potentially for

%0 In the context of the résion of the 2011/95/EC (“Qualification Directive") into a Regulation (proposal

2016/0223 (COD)) the European Commission proposed that beneficiaries of international protection would
not benefit only from equal treatment in the field oBcognition procedres for foreign diplomas,
certificates and other evidence of formal qualificationmit also to equal access ‘tschemes for the
assessment, validation and accreditation of their prior learning and experieli@d$o foresees (similarly

to the existingDirective) that ¢ o mp et en't authorities shall facilitate
those beneficiaries of international protection who cannot provide documentary evidence of their
qualifications. This later aspect is not identified as a gaphi@ &nalysis above as it is assumed that this
provision is more specifically needed by beneficiaries of international protection due to the forced and un
prepared nature of their migration to the EU, compared to more classical case of "legal migrands' such
workers, students, family members, etc.

Based on Labour force survey: In 2012, in the EU, the ovegualification rate among (tertiary educated)
foreignborn trained abroad was 41.6%, while the foreigmorn trained in the host country were only

slightly more likely to be ovequalified (22.7%) than nativleorn (19.1%).

See more specific recommendations in: European Commiglustacles to recognition of qualifications
(2017); OECDMaking Integration Work: Assessment and Recognition of Fo@igalifications (2017).
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other categories of thirdountry nationals in need of document and making visible their
skills and qualifications.

A number of policy initiatives have been taken recently at EU level to address at least part of
these issues, in particular in the franfehee EU Skills agenda (such as the revision of EQF,

Europass, etc.). Nevertheless, there are not likely to solve all the issues identified above, at
least in the short and medium term.
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2.8. Exploitation
1. Issue definition

In its Communication "Towards eeform of the Common Asylum System and Enhancing
Legal Avenues to Europ¥?, the Commission stated that the overall objective of this Fitness
check would be to improve existing rules as far as possiie in light of the need to
prevent and combat labourexploitation, which the Fundamental Rights Agency (FRA) has
showrt**to be common among thiwbuntry workers.

While focusing onlabour exploitation, this section will analyse the interaction of the legal
migration legislation with EU policies addressinge tHifferent forms of abuses and
exploitation to which thirdcountry nationals in the EU are subject, ranging from irregular
working conditions to trafficking in human beings.

Labour exploitation

There is no universally agreed definition of lab@xploitation; as a phenomenon it is a
continuum, ranging from slavery and forced labour on one end, argtasudiard employment
conditions or terms on the other end. The
situations that deviate significantly frostandard working conditions as defined by legislation

or other binding legal regulations, concerning in particular remuneration, working hours,

|l eave entitlements, health afd safety standa

Definition of labour exploitation inelevant EU legislation is only partial. TiEEmp | oy er s &
sanctions Directive (Directive 2009/52/ECf®def i nes éparticul arly e

conditionsd as 'working conditions, i ncludi
discrimination, where the is a striking disproportion compared with the terms of
empl oyment of | egally employed workers whic

safety, and which offends against human dignity'. Directive 2009/52/EC has a specific scope
as it provides fominimum standards for sanctions against employers for empldiggglly
staying third-country nationals.

More in general, there are a number of Etdployment policy instrumentswhich aim at

ensuring decent working conditions and are applicable to akess including third country
national workers in the EU: the Safety and Health at Work Framework Dir&tiviee

Directive and the Framework Agreement on fixetm work®® the Working Time

Directive™® the Temporary Agency Work Directitf8 the Posted Wosrs Directive.

153 CcOM(2016)197 final of 6.4.2016. Communication from the Commission to the European Parliament and
the Councili Towards a reform of the Common Asylum System and enhancing legal avenues to Europe.
European Union Agency for Fundamental Rigl8eyere Labour Exploitation, Workers Moving within or

into the European Unign(2015).

15 ibid.

1% Directive 2009/52/EC of the European Parliament and of the Council of 18 June 2009 providing for
minimum stadards on sanctions and measures against employers of illegally stayingotimtdy
nationals.

Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage improvements
in the safety and health of workers at work.

Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement octefixediork
concluded by ETUC, UNICE and CEEP.

Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning
certain aspects of the organisation of working time.

Directive 2008/104/EC of the European Parliament and of the Council of 19 November 2008 on temporary
agency work.
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The causes of labour exploitation of legally residing tewdntry nationals are complex. The

scale of the informal economy affects the opportunities for illegal employment and
exploitation (for nationals and nerationals). Lack of proteicn for workers, poor
enforcement of control mechani sms and | ow pr
the opportunity for exploitation.

Trafficking in human beings

The EU has two main pieces of legislation which address trafficking in human beings:
Directive 2004/81/EC® which introduces g&emporary residence permitintended for thirel
country national victims of trafficking in human beings or, if a Member State detide
extend the scope of the Directive, to thomlintry nationals who have been the subject of an
action to facilitate illegal immigration (smuggling); abtrective 2011/36/EU on preventing

and combatting trafficking in human beings and protecting its vetims'®’, which
establishes minimum rules concerning the definition of criminal offences and sanctions in the
area of trafficking in human beings, and introduces common provisions to strengthen the

prevention of this crime and the protection of the victineseof.

The 'purpose of exploitatior!' is one of the constitutive elements of the offence of trafficking

in human beings. In the context of defining the offence, the Directive provides an indicative
list of forms of exploitation associated with traffickiighe exploitation of the prostitution of
others or other forms of sexual exploitation, forced labour or services, including begging,
slavery or practices similar to slavery, servitude, or the exploitation of criminal activities, or
the removal of organs"

Scale of the problem

Estimating the size of the problem of labour exploitation is challenging for a number of
reasons. First, there is no definition of
aggregating data on the range of practices linked to labour exploitatiss @alseoEU would

imply availability of comparable: (1) criminal justice data on a rangemdrtedcrimes (from

severe forms of labour exploitation, to forced labour, to trafficking for the purposes of labour
exploitation); (2) data from institutions issuing sanctions on administrative violations linked

to labour laws and standards. Second, as othegaaes of crimes, the levels of unreported
crime are significant.

For instance, the 2015 Eurostat report Trafficking in Human beings shows that in 2011, there
were 1736 registered victims of trafficking for the purpose of labour exploitation in tHf& EU
while (using the methodol ogy of 6capture r
Organisation reported that in 2012 there were 616,000 victims of labour exploitation in the
EU' concluding that the reporting rate was only 3.6% (1 in 28 cases ofiftabeur

181 Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued tecthirdry nationals

who are victims of trafficking in human beings or who have been the subject of an action to facilitate illegal
immigration, who cooperatwith the competent authorities.

Directive 2011/36/EU on preventing and combatting trafficking in human beings and protecting its victims,
and replacing Council Framework Decision 2002/629/JHA.

Eurostat,Trafficking in Human Beingg2015), p. 90. Labour exploitation of victims of trafficking covers

the following sectors: agriculture, construction, textile industry, horeca (hotel/restaurant/catering), care,
fisheries, and others.

International Labour Organization (ILOjprced Laour: an EU Problem(2012).
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reported):® Although official statistics may seem of limited use with such high rate of
unreported cases, this rate is also an important indicator of the extent of the issue. The 2017
update used a different methodology (a global household sb?/@allup) but reached an
estimate of 684,000 victi ms*®of émodern sl ave

However,there is no data available on the scale of the problem with specific regard to

third -country nationals. Some national research on the exploitation cdllggesiding third

country workers, such as seasonal workers, is available in certain Member States and only
examining certain sectors of the labour marRét.

The different forms of abuses and exploitation to which tbadntry nationals are subject
have an impact on different socieconomic aspects, which lead to the following main
challenges that policy and legislation need to address:

1 Fundamental rights: first and foremost, exploited thiwbuntry nationals constitute a
group of people whose rights armlated. In the case of persons who are trafficked and
subjected to forced labour or other forms of severe exploitation, the-cthurdry
nationals are victims of gross violations of fundamental ritffits.

1 Social challengesas a result of the distortempetition nationals face from exploited
third-country nationals, social tensions between nationals anddbindtry nationals or
between thirecountry nationals themselves may also arise. Additionally, criminal
networks often benefit from exploitativadour and failing to tackle labour exploitation
empowers these criminal networks.

1 Micro-economic challengesexploitation distorts competition among economic actors
and creates social dumping.

1 Macro-economic challengeswhen thirdcountry nationals arexploited, tax revenues
decrease as exploitation often takes place in the context of undeclared work;

1 Political challenges governments need to help employers to meet their labour demands,
without imposing excessive regulatory burden on hiring tbodntry nationals, and at the
same time guaranteeing social fairness and the respect of rights farahiroly nationals.

2. Interaction with the legal migration acquis

|. Labour exploitation

The legal migration Directives do not addreleectly the issue ofexploitation of third-
country nationals; however, thequal treatment provisions of those Directives aim at
ensuring that thirdountry nationals have the same rights as EU nationals in many important
areas such as working conditions, freedofmassociation, education, social security, and
therefore aim at preventing abuses and exploitation.

1% International Labour Organization (ILO)JLO Global Estimate of Forced Laboui Results and
methodology(2012), p.39.

International Labour Organization (ILO), Walk Free Foundation and International Organization for
Migration (IOM),Global Estimates of Modern Slavéryorced labour and Forced Marriagé2017); The

Walk Free FoundatiorGlobal Slavery Inde2016), pp.586. The data does not include Malta.

See for example research in Axelsson, L., Hedberg, C., MatmiB., & Zhang, QChinese restaurant
workers in Sweden: policies, patterns and social consequefg@st); Ollus, N., Jokinen, A. and Joutsen,

M. (eds)Exploitation of migrant workers in Finland, Sweden, Estonia and Lithuania: Uncovering the links
between recruitment, irregular employment practices and labour trafficK2@l3).

188 Article 5(3) of the Charter of Fundamental Rights of the European Union.
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The Single Permit Directiveis particularly relevant in this respect as it defines a common set
of rights for most notEU migrants working in a Member S¢atAs set out in the internal
coherence analysisAfinex 5.] the equal treatment provisions in the EU legal migration
acquis cover a number of werklated areas, including (among others) working conditions,
including pay and dismissal and health andtgatlie right to association and access to social
security.

However, not all equal treatment provisions are applicable to all categories of third
country workers. For example, sedmployed workers are explicitly excluded from the
Single Permit Directiverad are not covered by the EU acquis. Also, the provisions on equal
treatment in the EU legal migration Directives are subject to limitations and are sometimes
presented as options for Member States. Moreowar,their own, equal treatment
provisions cannot prevent exploitation. They are a necessary starting point in order for
third-country nationals to secure employment and fair working conditions, but the legal
migration Directivesi except the Seasonal Workers Directivedo not provide specific
mechanisra to ensure their enforcement (i.e. there are no provisions relating to inspections,
monitoring nor sanctions against employers).

Sanctions against employersonstitute a further means to address, among other issues,
labour exploitation. As stated abovthe scope of the Employers' sanctions Directive
2009/52/EC is limited to the employment dkegally staying third-country nationals,
therefore not covering thirdountry nationals legally residing under the legal migration
acquis. However, specific saratis against employers who have not fulfilled their obligations
are included in the ICT Directive ("may clause") and the Seasonal Workers Directive ("shall
clause").

The fact that neither does Directive 2009/52/EC cover irregular practices in the employment
of legally residing thirecountry national, nor do the EU legal migration Directivesxcept

the Seasonal Workefrsinclude such monitoring and sanctions mechanisms, constitutes a gap
in the functioning of the EU legal migration Directives. In particutae equal treatment
provisions contained in these Directives, which aim at ensuring fair treatment eddhbintty
nationals including as regards pay and working conditions, are not backed up by a
requirement in EU law for Member States to monitor anfbree the provisions through
obligatory inspections or minimum sanctions against the employers found to be infringing the
law.

The gap in the functioning of the EU legal migration Directives, as a result of the exclusion of
legally residing thirecountry nationals from the Employers' Sanctions Directive, is only
partially addressed by the EU Asfirafficking Directive, for situations that fall under its
scope (see below).

Il. Trafficking in human beings

The key interaction oDirective 2004/81/ECwith the EU legal migration Directives is in

relation to the right of thirdountry nationals who have been issued a temporary residence
permit under Directive 2004/81/EC to access the labour market, vocational training and
education as provided for under Artidel of thi s Directive. Articl
conditions and the procedures for authorising access to the labour market, to vocational
training and education shall be determined, under the national legislation, by the competent
aut hor i teverefsllowing Heasdoption of the Single Permit Directive (SPD) in 2011,

the residence permits issued under Directive 2004/81/E(@and the corresponding rights

afforded to the holders of these permits)l under Article 7 of the SPD, which covers

141



residerce permits issued for purposes other than wankl, Article 12 of the SPDaffording

the holder of the permits equal treatment with respect to nationals in a wide range of areas.
There is therefore an important synergy between Directive 2004/81/EC aniddhes Fermit
Directive, in that the former allows a particularly vulnerable category of -tauhtry
nationalsi third-country nationals who have been victims of trafficking and have received a
permit under Directive 2004/81/EiCto receive the complemerty protection afforded by the

SPD.

The measures foreseenhirective 2011/36/EUon preventing and combatting trafficking in

human beings may also benehird -country victims of trafficking who are holders of a

residence permit under the EU legamigration Directives. The definition of
in Directive 2011/36/ EU covers a wide range
forced labour or services, including begging, slavery or practices similar to slavery and
ser vit ud eah)e consitliered Bupportive of the wider objective of the EU legal
migration Directives to ensure equal treatment of thodntry nationals, thus preventing

their exploitation. However, exploitation of thiobuntry nationals may also ta&éher forms

which do not amount to a trafficking offence including breaches of labour law (e.g.
employers not complying with minimum salary, maximum working hours, etc.) or breaches of
migration law (e.g. employer not providing the salary and working conditions sét the
application). These forms of exploitation may be particularly relevant to some categories of
legally residing thirecountry nationals. There is therefore an important gap in EU law, which

can be less or more relevant depending on how these other dbexploitation are addressed

at national level.

3. Conclusions

The prevention of abuses and exploitation of legally residing thirgtountry nationals is
highly relevant in relation to the overall objectives of the EU legal migration acquis,
which aims ¢ attract and retain thirdountry nationals, effectively responding to demands for
labour at certain key skills levels, while counteracting a distortion of the EU labour markets
by ensuring equal treatment.

The existing legal migration Directives only patially respond to the problem The equal
treatment provisions of the legal migration Directives are necessary to begin the process of
preventing and addressing situations where the working conditions otthrdry nationals
deviate significantly from # standard working conditions as defined by legislation.
However, the legal migration Directives do not cover all temdntry nationals who work in

the EU (e.g. selemployed workers are excluded), and in some cases the provisions are
subject to limitatbns. Moreover, the legal migration Directivésexcept the Seasonal
Workers Directivel do not require Member States to establish monitoring mechanisms, nor
sanctions against employers who do not comply with the provisions on equal treatment.

Other pieces of EU legislation address certain aspects of the problem, but there are still
gaps. The implementation of the EU employment acquis complements the equal treatment
provisions in the legal migration Directives by harmonising basic obligationMémber
States in respect of certain aspects of working conditions (e.g. safety and health, working
time). The implementation of the temporary agency work Directive is particularly relevant in
this regard. The personal scope of the EU Angfficking Directive includes legally residing
third-country nationals. However, the Directive only covers those situations of labour
exploitation which amount to the criminal offence of trafficking in human beings, while it
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does not cover other forms of labour exploaa, which are addressed by criminal and labour
legislation at Member State level. Other EU instruments, including the Facilitation Package
and the Employer Sanctions Directive address other forms of labour exploitation, but only
cover thirdcountry natimals in an irregular situation.

There are consequently gaps in the response at EU levelWhile the inspections and
sanctions against employers who hire tuadintry nationals illegally (required by the
Employer Sanctions Directive) can indirectly hagmally residing thirecountry nationals

who are victims of exploitation in the hands of the same employers, there is only one EU
instrument (the Seasonal Workers Directive) which specifically addresses their situation.

There would be added value in devefuing a requirement at EU level for Member States

to enforce compliance by employers with the equal treatment provisions in all the EU
labour migration Directives. The efforts of Member States currently focus on cases of
severe labour exploitation, or on ployers who hire irregular migrants. While some
countries have begun to expand the scope of the Employer Sanctions Directive by applying it
also to thirdcountry nationals who are legalgaying, this is not the case in all Member
States.
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2.9. Internation al dimension of migration policy: interactions with external policies

1. Issue definition

This section reviews the coherence of the EU legal migration framework with the EU main
external migration policy instruments, including issues related to braim, dcaicular
migration, and reciprocity. It also reviews the coherence with other external policies which
have an impact on migration, namely:

- cooperation and development policies

- climate change and environmentally induced migration,
- trade policy

2. Interaction with the legal migration acquis

|. External migration policy instruments

The EU's Global Approach to Migration and Mobility (GAMN is, since 2005, the
overarching framework of the EU external migration and asylum policy. The framework
defines how the EU conducts its policy dialogues and cooperation witlicldorountries,

based on priorities and e mdagdtladihg developgmbne E UO ¢
cooperation.

The GAMM has four main aims: better organising legal migration, and fostering well
managed mobility; preventing and combatting irregular migration; maximising the
development impact of migration and mobility; apdomoting international protection,
enhancing the external dimension of asylum. The GAMM emphasises the importance of good
governance of migration, assisting the contribution of migrants to the development of their
country of origin through a wide rangé measures and counteracting brain drain and brain
waste, and promoting brain circulation.

Legal migration is therefore a key part of the EU's approach to a comprehensive governance
of migration as also reinforced by the European Agenda on Migration.

However, legal migration is a complex domain of shared competence between Member States
and the EU. In particular, in terms of actual admission of labour migrants, Member States
maintain a national competence in determining the quotas/volumes of admission.

In practice, while established following the general principles of the GAMM, the Mobility
Partnerships (MPs) and Common Agendas on Migration and Mobility (CAMMSs) are the main
framework for bilateral cooperation which the EU has developed to deepen theianigrat
dialogue with countries of origin and transit. Mobility partnerships always include a
commitment to negotiate visa facilitation in parallel to a readmission agreement. They also
contain, in most cases, a commitment to reduce the negative effectsnotifaia (ethical
recruitment <c¢cl ause). However, the Commission
(20122013) indicated that more could be done to enhance the use of Mobility Partnerships to
facilitate mobility of migrant workers and other perssosh as students, service providers or
professionals in cooperation with partner countries.

¥ European Commission, Migration and Home Affairs: 060G
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The Commission Communication of 8 June 2016 on establishing a new Partnership
Framework with third countries under the European Agenda on Migt&tiprovidesan
ambitious and forwartboking European approach to deepening cooperation with countries
of origin, transit and destination, where migration becomes a key component of the overall
relationships between the EU and third countries of origin or transit obntggrMigration
issues are now at the heart of the overall relations with the priority partatrsgside other

key foreign policy issues such as security, trade and poverty reduttierEU is committed

to develop, with specific third countries, command tailormade approaches to migration
featuring development, mobility, legal migration, border management, readmission and return
together with countries of origin and transit.

Overall, it can be observed that so far, in the external dimension of imggailicy, EU
initiatives aimed at preventing/reducing irregular migration, and at supporting return to
countries of origin and transit, have been much more developed than initiatives to favour
mobility and migration from thirgtountries, particularly fowork purposes.

Il. Circular migration and brain drain

A key aspect of external migration policy also included in the GAMM is the promotion of
circular migration and the avoidance of brain drain.

Circular migration and brain drain are two different phenoemen the migration context
however they are presented jointly as circular migration is often a solution for brain drain
problems.

There is no universally agreed definition of brain drain, though similarities in the way this
term is defined across a nunnloé sources suggest that there is a common understanding of
what constitutes brain drain.

The EMN defi nibtandranbof st heheelt msé to a countr
of a highlyqualified persort/* The reverse of brain drain &b r g @ inthedbenefit to a

country as a result of the immigration ofighly-qualified persort’ The EMN Glossary also

contains the followingwo terms related to brain drai@:B r a i n: thevrzosrécagition of

the skills (and qualifications) acquired bynégrantoutside of the EU, which prevents them

from fully using their potential; and Br ai n c ithe pasdibdity foo debeloping

countries to draw on the skills, kndwow and other forms of experience gained by their
migrant nationals’ whether they have returdeto their country of origin or not and

members of theidiaspora "

Definitions of'circular migration also vary and existing @iritions include several elements
namely:

1 Spatial element: migration between the country of origin and the country of destination;

170 COM(2016) 385 final of 7.6.2016. Communication from the Commission to the European Parliament, the
European Council and the European Investment bank on establishing a new Partnership Framework with
third countries under the European Agenda on MigratiBee also COM(2016) 700 final of 18.10.6016.
Communication from the Commission to the European Parliament, the European Council and the Council,
First Progress Report on the Partnership Framework with third countries under the European Agenda on
Migration.

171 European Migration Network (EMN), Asylum and Migration Glossary 3.0, (2014).

172 ias
ibid.

13 ibid.
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Temporal element: migration is not permanent;

Iterative/repetitive element: migration process includes more than oneotyuaigration;
Developmental element or scope: circular migration involves the idea that the country of
origin, country of destination and the migrant worker will benefit from circular migration.

= =4 =

Il n the EU context, t he Eur copnech migrafiam mhatiiss s i o n
managed in ways allowing some degree of legal mobility back and forth between two
countrieso.

Brain drain is not a new phenomenon. Brain drain is usually more detrimental to less
developed countries, thougicher/more developesiates can also suffer from loss of talent as

a result of emigration. The reason why brain drain is considered so detrimental to less
developed countries is because higbhylled workers, such as scientists, engineers and
doctors, whose education and tragimay have been funded nationally, play a crucial role in

a statebs economi c gr-scalé¢ dmigratiordof tie kind thus putsean t . I
statebds economy at ri sk and affects 1 mport :
engineering.

The causes of emigration and brain drain are multiple. On the one hand, thesmoamic
situation in a country of origin can create incentives for highilled workers to emigrate,

for example, low wages, unfavourable working conditions, high levels erhployment or
political conditions or instability (so called push factors). On the other hand, more developed
countries have means to attract higbkjlled workers from abroad, including higher wages or
standard of living, more opportunities for careevalepment, more sophisticated education

or healthcare systems or better security, political and societal conditions (so called pull
factors).

While international migration can be an important factor enabling economic development in

the countries of originfor example from remittances, for the benefits to be fully realised it is
understood that the conditions for <circular
present. Obstacles in the way of circular migration act as a break on the potential of
international mi -gin-&itm®@ ns @ loutpir@mwvs dfeod wé munt ri
destination and migrant workers themselves.

The following EU level responsedo address brain drain and promote circular migration
beyond the Legal Migration Directives can be highlighted:

1 As stated above, the Global Approach to Migration and Mobility (GAMM) emphasises
the need to counteract brain drain and brain wastepmdote brain circulation.

1 The 2005 Commission Communication on a Policy Plan for Legal emphasised the need
for ethical recruitment for certain sectors particularly vulnerable to brain drain, such as
human resources in the healthcare sector.

1 Mobility Parnerships (MPs), include, in most cases, a commitment to reduce the negative
effects of brain drain (ethical recruitment clause) and to develop circular migration
programmes.

1 Within its Action Plan to assist Member States to tackle the key challengag taei
health workforce in the medium to longer term, the Commission acknowledges the
importance for many Member States of the international recruitment of health workers,
including doctors and nurses. While the Action Plan focusses in particular oretteate
the European health workforce, it also promotes compliance among Member States with
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the work of the World Health Organisationo
health professional§’

The following provisions of the EU legal migrationréctives also consider thgsue of brain
drain and include provisions on circular migration:

The EU Blue Card Directive and Student and Researchers Directive include provisions for
mitigating the effects of brain drain.

The EU Blue Card Directivaallows Member States to reject applications in order to ensure
ethical recruitment from countries suffering from a lack of qualified workers (Article 3(3)),
for example in the health sector (Article 8(2) and recital 22). Member States using this
possibility mus communicate to the Commission and the other Member States the countries
and sectors involved (Article 20). However, the report on the implementation of the EU Blue
Card Directive (COM (2014) 287 final) indicated that very few Member States are making
useof these provisions. At the time the implementation report was published, no MS had
entered into an agreement with a third country that lists professions which should not fall
under the Directive in order to ensure ethical recruitment in sectors suffesma lack of
personnel in developing countries. While 6 Member States (BE, CY, DE, EL, LU and MT)
had transposed the option to reject an application in order to ensure ethical recruitment in such
sectors, no rejections on these grounds had been repdhiedsame provisions have been
retained in the proposal for a revised Blue Card Directive.

The Students and Researchers Directstates that, when implementing the Directive,
Member States fishould not encour ageriebandai n dr
should take measures to support researchers' reintegration into their countries of origin in
partnership with these countries of origin, with a view to establishing a comprehensive

mi gration policyo (Paragraph 13 in the Pream

Another aspecof the EU legal migration acquis that addresses the issue of brain drain is the
possibility for TCNs residing in the EU to visit their countries of origin for short or long
periods of time, without losing their residence status in the EU.LOhgTerm Residence
Directive stipulates that TCNs may lose their right to ldagn residence if they are absent
from the EU for a period of 12 consecutive months (though Member States may derogate
from this provision). In thé&lue Card Directiveperiods of absendeom the territory of the

EU must be shorter than 12 consecutive months and not exceed in total 18 months within the
period of five years of legal and continuous residence in the EU (required for obtaining long
term residence status). Again, Member Statay also derogate from this provision.

A further aspect is the possibility for thimbuntry nationals, who return to their countries of
origin after a period of residence in the EU teerger the EU under simplified proceduies

thus facilitating circlar migration. However, these possibilities are only available in two EU
legal migration Directives: th8easonal Workers Directivapecifically provides for rentry

to the EU for thirdcountry nationals recruited as seasonal workers at least once within
period of five year period. The Long Term Residence Directive foresees an obligation for
Member States to provide for a facilitated procedure for reacquisition of the Long Term
Residence status (Article 9(5)).

" Further information: World Health Organization, 6He
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More generally, the Legal Migration Direcéis have been criticized by observers from the
point of view of mitigating brain drain on grounds that the main labour migration
opportunities target highly qualified workers (with the exception of seasonal workers).

[Il. Development cooperation

The EUdevelopment policy seeks to eradicate poverty in third countries within a context of
sustainable development. Currently the EU provides more than 50% of global development
aid and is the biggest donor. In contrast, the main long term priorities of theedal |
migration policy, as spelt out in the European Agenda on Migration adopted in May 2015, are
to attract the workers that the EU economy needs in view of the future demographic
challenges the EU is facing, particularly by facilitating the entry in thekd comprehensive
management of the migration flows. These sets of EU policy objectives have some
complementarities and potential synergies, but also some potential inconsistencies.

EU action on development is guided through two main policy documes2080 Agenda

for Sustainable Development which builds on the achievements of the Millennium
Devel opment Goal s ( MDGs) t Newt EU eConsensuge dn i n 2
Devel opment 60ur World, oOadopt gdi tiyn, 2017, F w
respnse to Agenda 2030. THeustainable Development Goals for 2030 approved by the

United Nations in September 2015 include migration as a traversal dimension of sustainable
devel opment for the first ti me, idnesdonsille ng a
migration and mobility of people, including through implementation of planned and well
managed mi gr g fThisestablishes a linkibetvgedn. EU development cooperation
policy and migration policy, itnobonly deelop;ngt ent
countries, but also for developed ones.

The EU further seeks to promd®elicy Coherence for Development (PCBJ® in order to
maximise the development impact of other EU policies, notably trade, environment, climate
change, security,ggiculture, fisheries, social dimension of globalisatiemployment and

decent work, migration, research and innovation information society, transport and
energy. In 2009, the EU adopted a more operational and targeted approach to PCD, clustering
the ab@e-mentioned policy areas into five main challenges, includimaking migration

work for developmentin recognition that migration is closely linked to development.

Within this area, the EU seeks to:

1 Promote a balanced and comprehensive approach to imigrand development, in
particular by harnessing the positive links and synergies between migration and
development within the framework of the GAMM;

1 Pursue implementation of initiatives in the field of reduction of transfer costs for
remittances, enhana@ndialogue with diaspora and preventing brain drain. There are
several remittancelated projects in the framework of the Thematic Programme on
Migration and Asylum 2012020, and this has been a focus of EU action. An example is
the project heMdxmpmiczi nogfr Gl obal Remi ttance:c
implemented by International Fund for Agricultural Development (IFAD) on maximising
the potential of remittances for the local economic and social development focusing on
rural areas.

175 https://europa.eu/eyd2015/en/iom/posts/migrati@gualityandnew-developmengoals

176 See in particulaSWD(2015) 159 final of 3.8.201%0licy Coherencdor Development 2015 EU Report,
(2015)
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In addition, under humanitarian aid and development cooperation, the EU budget and EU
Trust Funds, as well as, outside the EU budget, the European Development Fund (EDF),
address migration and asylum both geographically and thematisalih as Global Public
Goods and Challenges (GPGC)

In this context, at the Valletta Summit on Migration between EU Asfinidan countries of

November 2015, the European Commission launchégdme r gency Trust Fund
and addressing root causes of irregular migratiamdadisplaced persons in Afritd, made

upofa 1. 8 Irom theiED hudget and the European Development Fund (EDe
complemented by contributions from EU Member States and other donors.

The Joint Valletta Action Plan, agreed at the Valletta Sumnalided a commitment by the

EU and Member States to launch pilot projects that pool offers for legal migration. However,
the work on the legal migration and mobility pillar has been limited and hard to implement.
Most actions taken under this pillar contescholarships and students mobility, through
funding through from the Erasmus+ and Marie Curie programmes. Since the adoption of the
Joint Valletta Action Plan, the EU has doubled the scholarship schemes to third country
students and researchers fromI¥th countries reaching 8000 scholarships for students and
560 for researchers.

In the midterm review Communicatidf® on the Delivery of the European Agenda on
Migration, adopted on 27 September 2017, the Commission announced its intention to
coordinate pilot projects with selected thoduntries, and provide financial support to
Member States willing to engage themsshn hosting certain numbers of migrants coming
through legal channels. Based on this initiative, several Member States have developed,
during 2018, targeted projects to promote labour migration schenmegartnership with
priority third countries.

Notwi t hst anding these initiatives, in practice
development policies still encounters difficulties. One contributing factor may be different
objectives that sometime can be pursued by these two policy areas.

IV. Climate change and environmentally induced migration

Environmental factors have always acted as a driver of human mobility. With the emerging
awareness of the rate and magnitude of climate change, interest in the question of how
environmental change iskiély to affect population movements in the future has grown
significantly. With the publication of the Climate Change adaptation strategy irt’20th&
Commission published a Staff Working docunt&hon the topic of climate change related

7 European Commission, Press Release Database, Fact@hEetopean Union Emergency Trust Fund for

Africad .
178 COM(2017) 558 final of 27.9.2017. Communication from the Commission to the European Parliament, th
Council, the European Economic and Social Committee and the Committee of the Regions on the delivery
of the European Agenda on Migration.
The EU Climate change adaptation strategy is currently subject to an evaluation. European Commission,
EvaluationRoadmaptEvaluation of the EU Adaption Stratelyy
180 SWD(2013) 138 final of 16.4.2013. Commission Staff Working Document. Climate change, environmental
degradation, and migratioliccompanying the document: Communication from the Commission to the
Europea Parliament, the Council, the European Economic and Social Committee and the Committee of the
Regionsi An EU strategy on adaption to climate change.
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migration, or morespecifically environmentally induced migration related to climate change.
Such migration would be due to increased intensity and frequency of natural disasters, such as
increased inundation of lelying coastal zones, land degradation and desertification
drylands, with increased water shortages and disturbed food and water supplies or other
potential effects related to temperature increases.

Preliminary conclusions were that these migration flows would primarily take place at an
intracstate level (rudato urban), or intraegional migration between countries in certain
regions. Such migratory flows from thimbuntries to the EU could also be relevant, both in a
temporary timeperspective but also in terms of longer term sustainable solution. Howagver,

the time of publication it was considered that scientific evidence was still not sufficiently
clearcut on how this is likely to affect migratory flows to the EU. The paper concluded that
the impacts on migratory flows need to be further monitored &ioéhglobal level and at the

EU level, in order to ensure that the EU migration policies are adequately prepared to address
the challenge.

Whilst the adaptation responses would include international protection and resettlement, and
planned relocation aslast resort solution, the wider migration and development perspective
as set out in GAMM (see above) is of relevance, including the need to foster mobility and
facilitating labour migration.

V. Trade and InvestmentPolicy
The objectives of the EU tra@dad investment policy can be summarised as follows:

f To create a global system for fair and open trade, mostly via the participation in the World
Trade organisation;

1 Opening markets with partners to foster growth and jobs for Europeans by increasing their

opportunities to trade, mostly via the WTO and bilateral/regional free trade agreements

(FTA);

Promote a rulebased system for international traated investment

Trading in line with EU's values, notably with the objective of combatting poverty in the

world and promoting development of the less developed partners.

=a =9

There are two main interactions between trade policy and the European Agenda on Migration:
one wider interaction related with the link of trade discussions to the conclusion of migration
relaied agreements, and one more specific interaction related to the entry and stay of natural
people for business purposes. These two aspects are reflected in the Communication of 2015
"Trade for All- New EU Trade and Investment Strategwhich states thatthe economic
potential of the temporary movement of service providers in particular is highlighted in the
European Agenda for Migration. The agenda also calls for the better use of synergies across
policy areas in order to incentivise the cooperation ofdhtountries on migration and
refugees issues. Trade policy should take into account the policy framework for the return and
readmission of irregular migrants

With respect to the Legal Migration Directives, the interaction with trade policy notabiyg refe

to measures on temporary movement of natural persons for business purposes and service
provision under the WTO/GATS and the services' chapters of the bilateral free trade
agreements. In particular, the main aspect of interaction is the link of theg®inks to the

ICT Directive (2014/66/EC).
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Trade in services can take several forms and is therefore categorised, in accordance with the
General Agreement on Trade in Services (GATS), in four distinct "modes of supply”. "Mode
4" requires the presence ohatural person in the territory of the trading partner, and hence
touches upon migration policy.

The GATS Annex on Movement on Natural Persons Supplying Services specifies that the
agreement "does not apply to measures affecting access to the emplowarieitanto rules
on citizenship, residence or employment on a permanent basis", therefore to migration policy.

It is clear that trade agreements, and in particular those negotiated by the EU, aim to steer
clear of migration policies, by adopting a diffetevocabulary (professionals vs. workers,
mobility vs. migration) and by underlining the temporary nature and specific purpose of stays.
However, it is also clear that the liberalisation agreed in those trade agreements cannot have
any effect as regards teyn and temporary stay of natural persons for business purposes if no
adequate admission policies are put in place in the host countries. The EU partners remain
vigilant regarding this.

However, in general the rules on admitting Mode 4 service supplim@ndragmented and
incomplete based on the legislation and implementation by the different Member States.

ICT Directive is the exception, covering a part of the categories of natural persons that are
covered by Mode 4: intreorporate transferees (managers and specialists) and graduate
trainees. For these categories, the Directive introduced from 2016 (iMdhder States
applying it, that exclude UK, Ireland and Denmark@rmonised non-reciprocal, rules
regarding the entry, stay, intE2J mobility and rights of thir&country nationals posted in the

EU territory as ICT.

In this framework, there are two maaspects that can be underlined as relevant in the
interaction between trade policy and the Legal Migration legislation:

1 With the Directive in force, the EU has given access to the EU market to ICT and
graduate traineasithout major restrictions, notablgbour market testing. Member States
may limit, however, the volumes of admission of th#sed-country nationals to their
territories. The rules for admission and rejection are established by the Directive. There
are no coherence issues of the Directiwth trade policy, given that the Directive is in
line with the multilateral Mode 4 disciplines and, since its adoption, duly considered in the
EU bilateral trade agreements.

1 With regard to the other Mode 4 categories of natural persons, there are mmikadn
rules of entry and stay at EU level, continuing to be subject only to national admission
procedures. These categories are: business visitors for establishment purpose; business
service sellers; contractual service suppliers and independent proé¢sgee for details
Annex 6.5

Given that trade in services in general is an offensive trade interest for the EU, while the
temporary stay of natural persons tends to be an offensive interest for our partners, in
particular when these are developirgpreomies based on small companies and independent
service providers, it is expected that the issue will continue to be discussed and that the EU
partners will require a closer coordination of the migration rules regarding entry and stay with
the needs fothe market access that is provided to them by FTA.
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VI. Reciprocity

Current EU legal migration law is ngeciprocal, i.e. it applies in the same way to all third
country nationals, irrespective of the migration rules that their country of origin afuphes
nationals. This implies that all thitbuntry nationals are subject to the same rules, and those
who fulfil the requirements set out in the Directives are admitted.

The "more favourable provisions clause” contained in most legal migration Daeetibow
Member States (or the EU as a whole) to keep in place more favourable provisions (under
existing bilateral or multilateral agreements) applicable to nationals of certain third countries.
This mainly concerns rights of thimbuntry nationals, foexamples access to social security,
more generous rules on family reunification and access to work for family members, etc.

The possibility for Member States to apply less favourable provisions is not foreseen in the
legal migration Directives, and therefocurrently not allowed under EU legal migration law.

Therefore, while within the context of the overall bilateral relations with third countries the
EU could use the possibility to apply a more favourable treatment under its current legal
migration acquis as an incentive (i.e. grant legal migration facilitation to third countries in
recognition for weklfunctioning cooperation in other fields, such as readmission), doing the
opposite would require a fundamental change of the existing legal migtatewntives.

3. Conclusions

Different aspects of external, development, climate change and trade policy, have important
interactions with the EU Migration Agenda, and there are also various complementarities and
potential synergies with the legal migratibirectives. The main complementarities exist in
relation to facilitating the transfer of remittances, reducing the effects of brain drain and
enabling circular migration, attracting third country workers and permitting the exportability
of some social secity benefits.

The lack of EU legislative response to counter brain drain beyond the options permitted by the
EU Blue Card and Students and Researchers Directive, and the limited opportunities for
circular migration permitted in the Seasonal Workers, LAl EU Blue Card Directive
means that it is up to Member States to develop initiatives in this area. So far, only a few
Member States have done so. There could be scope to strengthening the legal framework in
this area and to further use funding possibksitfor initiatives projects promoting circular
migration.

Regarding development policy, several initiatives are being developed to interlink more
closely the two policies.

Regarding the interaction with trade policy, the main aspect refers to the @apsnin the
coverage of the relevant categories of natural persons not covered by the ICT Directive (issue
developed in Annex 6.6).

Finally, it is noted that EU legal migration law is A@tiprocali contrary to short stay visa
policy 1 i.e. it only alows the EU to grant certain legal migration facilitation to third
countries in recognition for weflnctioning cooperation in other fields (such as readmission),
for example allowing for increased rights. However, it does not allow penalising non
cooperdéing third countries by making more difficult the admission of their citizens to the EU
if this would imply going below the minimum standards afforded by the legal migration
directives applicable to any thi@buntry national.
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ANNEX 6: DETAILED RELEVANCE ANALYSIS

Legislation on migration policy is a shared competence between the EU and Member States,
which implies that EU legislation on legal migration must comply with the principles of
subsidiarity, and that the Member States shall exercisedhipetence to the extent that the
Union has not exercised its competence.

Having adopted so far a "sectoral approach” in the field of legal migration, the EU has
exercised its competence only with regard to some categories otthindry nationals and

same aspects of the migration management. This annex focuses on the relevance of the legal
migration Directives, elaborating on the main findings presented in Section 5.1 of the Staff
working document. It includes an assessment ofrétevance of the Direct ves 0 speci f
objectives and a detailed analysis of theeas which have not been covered so famder

EU law (personal and material gaps), with the main objective of asseskether the

objectives of the legal migration acquis are still matching the current needs and

problems.

The analysis covers the following issues:
Rel evance of the Directivesd specific object

Relevance of the material scope of the Directives
Third-country family members of nemobile EU citizens

Low andmedium skilled workers (other than seasonal workers)
Selfemployed (including entrepreneurs)

Job seekers and working holiday visas

Investors

Trade in services

© © N o g s~ wDdhdRE

Transport workers and other highly mobile workers
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1. Rel evance of t heobj&ivesecti vesd specific

Directive | Relevance of the objectives

FRD The specific objectives of the FRD remain relevant, to support the E
addressing needs with regard to family reunification, predominantly
mitigate the risks of population decline as well as stoengthen the
sustainability of the EU welfare system and growth of the EU econ
through a growing number of integrated thomuntry nationals and thei
families. The high share of family reunification permits, confirms
relevance of the Directivés obj ecti ves. However
at Member State level affects the objectives' relevance.

LTRD The specific objectives of the LTRD remain relevant in addressing the 1
of the EU with regard to promoting the integration of legally residing TC
as well as enhancing the attractiveness of the EU through promoting mg
within the Union.

BCD The specific objectives of the BCD continue to be relevant when lookir
the needs of the EU labour markets to attract and retain highly skilled T
However, as the number of permits issued under this Directive was |
expectations, a new proposalmai to offset some of the shortcomin
identified in its implementatidff"

SPD The specific objectives of the SPD remain relevant as they aim to redu
6rights gapé between TCN worker
creating level playing field iterms of wages and working conditions betwsg
third-country workers (in the relevant categories covered by the Directive
nationals in the country of residence, the equal treatment provisions r¢
relevant as they aim to have positive results foh libird-country nationals|
that obtain a single permit and for EU citizens. The equality provisions sk
make TCN workers feel more valued and reduce the possibilities for
exploitation, while it should reduce the incidence of unfair competi
between EU citizens and thikcbuntry workers. Ensuring equal treatment
also relevant to promote economic and social cohesion within and bel
Member States. The specific objective to reduce administrative burdel
costs for the national administraticas well as for third country workers ar
their employers through the introduction of a single application procedd
still relevant to contribute to efficient management of migration flows.

181 proposal for a Directive on the conditions of entry and residence ofcinatry nationals for thpurposes of highly

skilled employment (2016/0176Fhe new EU Blue Card proposal is currently under negotiation. Further infornigtion
available athttp://eurlex.europa.eu/legatontent/EN/HIS/?uri=COM%3A2016%3A378%3AFIN
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SWD

The specific objectives addressed by the SWD remain rdl@sthey intend
to address labour shortages in lowkilled seasonal professions acrg
Member States, and at the same time reducing the exploitation of the seg
workers and facilitating the +entry of bona fide seasonal workers.

ICTD

The specific objectives covered by the ICTD continue to be relevar
address the EUOS needs to attrac
temporary transfer of personnel within multinational companies who S
their knowhow is seen as benefitito enhance productivity and stimula
innovation.

S&RD
(recast), S[
RD

The specific objectives of the recast S&RD (replacing the SD and
continue to be relevant with regard to needs across the EU to foster inng
and thus make the EU more atitive for students, researchers and train
alike, considering that they represent a source of highly skilled human ¢
in the global competition for talent.
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2. Relevance of the material scope of the Directives (key relevance issues grouped by
migration phases)

Migration Key relevance issues
phases
Pre- Not all Directives include such provisions. Only the four more re

application Directives (SPD, SWD, ICTD and 3RD) contain explicit provision
(information obliging Member States to provide accessrtimrmation to third
and country nationals and where relevant to their employers (i.e. SPC
documentation] host entity (i.e. ICTD).

However, even for those Directives, the practical implememts
study and the consultation have revealed problems with regard
availability, quality and completeness of information related to
admission conditions and application procedures as provided in
Member States. Shortcomings in such transpareaocybe an obstac
for the applicant, and may lead to additional costs (see effectiv
and efficiency). The provisions requiring Member States to prg
information transparently are therefore very relevant.

Application All Directives have establiskeapplication procedures, which are
relevant to ensure legal certainty, fairness and transparency
process for all stakeholders. The practical implementation ¢
confirmed that such measures remain relevant, although some
were also identifiedfor instance:

Not all Directives include provisions oapplication fees (not the
FRD, LTRD, RD and BCD) and, even when they are included (ir
SD, SPD, ICTD, SWD and S&RD), they are not unifotmpractice,
a number of complaints, preliminary rulingg the CJEU* and an
EU wide survey of fees charg®dfound that some Member Stat
still charge disproportionately high feeBisproportionate fees ma
represent an obstacle to attract and retain migrants, as also con
by feedback received through the OPC. The operational objecti
ensuring that fees charged are not disproportionate continues
relevant.

The Directives regulate the maximuprocedural time between the
submission of the application and when the decision is issued
practical application study however identified that additional tim
often required to deliver the permit, which is not regulated Iy
Directives. There is no compulsory timeframe for the phys
issuance of the permit.

182 judgement of the Court of Justig@JEU)of 26 April 2012,Commission v Kingdom of the Netherlan@s508/10,and
Judgment ofthe Court of |Justic€CJEU)of 2 September 201%;onfederazion&enerale Italiana del Lavoro (CGIL),
|l stituto Nazionale Confederale Assistenza (I NCA) v Pres:
Mini stero dell 6EcG88/Mi a e delle Finanze
183 European Migration NetworlEMN Inform - Applicable fees for issuance of residence permits to-ttorhtry nationals
(2014).
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Complaints also revealed situations where applicants find thems
without an effectiveredress mechanism if a formally establishg
deadline passed without a decisideing taken ("administrativ
silence"). A review of the transposition of the provisions requi
Member States to establish what would be the consequences
decision is taken by the competent authority within the deag
showed diverse approachiegen by Member States: in some Mem
States administrative silence equals to tacit rejection; in others tg
approval; in some others redress procedures can immediatg
triggered. The diverse application and further concerns relats
legal cerainty and coherence with other provisions, like the obliga
to notify a reasoned rejection in writing, show that it remains rele
to address the issue addministrative silencein view of seeking tq
establish efficient and fair procedures.

Ensurirg equal treatment with nationals is a key operational obje
of the legal migration Directives, which also applies to recognitio
foreign qualifications. Evidence from interviews with migrants
indicate that difficulties regarding the recognition apldmas and
gualifications were encountered in some Member Staldse
procedures are generally time consuming and complex.

Entry and In some cases, the Schengaguisinteracts with the legal migratio
travel acquis One Directive (SWD) covers staysider 90 days; this i
however exceptional.

Most Directives (FRD, RD, BCD, ICTD, SWD, S&RD) require tt
Member States facilitate the issuance of a visa needed to ent
territory in order to physically receive the residence permit. In g
cases, Membe States issue shestay (Schengen) visas for th
purpose, in others a lorgjay visa. In most casessa proceduresare
not regulated by the Directives and the time needed to get a visa
included under the deadlines fixed to issue decisions @mpemits.
Practical application studiégs in particular in relation to the SPD
show that the time required to apply for a visa sometimes can ¢
considerably the overall time of the application. Moreover, compl
showed that a TCN can be deniednégbsion because the entry visa
rejected or delayed, although the substantive conditions for issuir
permit had in principle been fulfilled. This was however clarifieg
the Ben AlayaCJEU judgement®, where the Court clearly stated th
no addition&d admission conditions can be imposed other than t
listed in the Directives. There is a need for clear provisions that e
the coordination between the two processes, in order to provig
fair and transparent proceduresed¢ also section on exbed
coherencg

184 Judgment of th€ourt of Justice (CJEWf 10 Septembe2014,Mohamed Ali Ben Alaya v Bundesrepublik Deutschland

C-491/13.
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Residence

All Directives (apart from the FRD and the SD, but these categ
are covered by SPD when they are allowed to work) have incl
equal treatment provisions which meet the need of thiabuntry
nationals to be granted fair &tnent and integrate in the hg
societies, as well as the need to reduce unfair competition and p
exploitation. The open consultation shed that migrants who ar
residing, or who have resided in the Member States are signifig
more concerned alit shortcomings in equal treatment compare
Member States authorities, which shows a mismatch of percep
The equal treatment provisions addredifferent areasbelow some
examples of why they remain relevant in terms of needs and \
there maybe gaps:

- Problems with family benefits (e.g. for TCNs that stay less tha
months in a Member State; those working on the basis of a visa
for permanent residents)r equal treatment for social security benet
granted only to those who aeenployees or registered as unemplo
have been identified in the legal analysis, as well as in the pra
application.

- concerns raised by different stakeholders about exploitation of {
country workersshow the importance of the basic legal pifpte of
equal treatment in relation to working conditions being enforce
through the courts. Howevehere appears to bgaps in terms of
effective enforcemento address such concerns.

- complaints related to undudiscrimination in terms of access tg
employment for LTR holders in different Member States, where
these TCNs are restricted from professions that go beyon
restrictions allowed in the Directive, show that this principlg
relevant to retain.

Intra -EU
mobility

Five Directives have stablished rules omtra-EU mobility, which
meet the needs of thiucbuntry nationalséo havefacilitated access tg
residence permits in a second Member State, as well as the n
promote the EU growth and competitiveness by promoting la
mobility. While this is a relevant objective, available d&tas not
sufficient to measure the extent of use of such provisionspainall
types of intraEU mobility for thirdcountry nationals areovered
adequatelyy theDirectives'®®

End of legal
stay

Among the sectors with distinctive skills and labour shortages, su
health care and medical professions, there is also concern from
countries of origin that their educated professionals are being rec
by EU Member States on the expense ofhlbalth care systems
their countries of origin. Theromotion of circular migration and

185 European Migration NetworkEMN) study @ intra EU mobility of third-country nationals(2013.
188 gSee e.g. section on highly mobile workers, Annex 6.
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prevention of brain drain, are therefore relevant operatiof
objectives of the legal migration Directives, but these seem on
partly match those needs. In tlegl migration Directives, provisior
on ethical recruitment are limited to the BED The evaluation, a|
well as the stakeholders' feedbalslyehowever showed no eviden
that the current EU legislation isroblenatic inthis respect

Similarly, provisons facilitating circular migration for TCNs wh
have settled in the EU exist in the LTRD and BCD; however t
provisions are limited, allowing only shedrm visits to third
countries or the TCN risks otherwise to lose his/her status. A
same timethe SWD and LTRD provide for facilitation to-estry in
the EU after the end of the TCN stay.

Some Member States only grant the possibility to export pensio
third-country nationals moving outside the EU when bilat
agreements exist with the tticountry concerned.

187 Global Health AllianceBrain drain to brain gain Supporting the WHO Global Code of Practice on International
Recruitment of HealtRersonnel for Better Management of Health Worker Migration.
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3. Third -country family members of nonmobile EU citizens

1. Issue definition

Family reunification has been one of the main reasons for immigration into the EU for the

past 20 years. There are three main scenarios of fammilgification with thirdcountry
national s, for which the applicable rules de
reunification is regulated by the Family Reunification Directive (F&Dfpr sponsors who

are thirdcountry nationals legally reding in the EU, and by the Freedom of Movement
Directive’® f or ésponsorsd who *§ there alermo lEEU ruedforEU  c i
6sponsorsdé who are EU citizens residing in &
and who did not exercise their rightfree movement (soc a |l hoem-cho bi | e EU, ci ti z
except for a specific category of nambile EU citizens covered by the CJEHAambrano

caselaw™®™. The Commission had originally proposed to apply the FRD also tenuinile

Union citizen$®% however,during the negotiations of this Directive the Commission agreed

to make family reunification of this group of persons the object of a separate proposal which

to date has not yet been elaborated.

One of the main problems deriving from the fact that thel thienario is not covered by EU

law is the secalled 'reverse discrimination’, which occurs when Member States treat their

own nationals who have not exercised their right to freedom of movement, less favourably
than nationals of other Member States, @irtlown nationals who have moved between EU
Member States and have returned. Reverse discrimination is possible because EU law and
national law on family reunification may provide for different levels of rights for different
groups. While family reunifican of normobile EU citizens falls under national law, family
reunification of mobile EU citizens is regulated under EU law.

2. Scale of the issue

During 20082015 over 5.6 million permits were issued in the EU for family reasons. In 2015,
EU MemberStates issued around 2.6 million first residence permits to third country nationals
(TCN), out of which the highest number was for family reasons (753 thousand, or 28.9 % of
all first permits issued)’® The first permits issued for family reasons cover two scenarios:

1 TCN family member joining an EU citizen (including citizens of EEA countries) or;

1 TCN family member joining another TCN.

While available statistics distinguish between sponsors who aretZehsi and sponsors who
are third country nationals, they do not distinguish between mobile andnoloie EU

188 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification.

189 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the rigtitenfscof the
Union and their family members to move and reside freely within the territory of the Member States amending
Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC,
75/34/EEC, 75/35/EEC, 90/364/EE@)/365/EEC and 93/96/EEC.

190 Those EU citizens who move to or reside in another Member State than that of their nationality. The term "EU citizens"
in this context refers to all citizens of the EU Member States and citizens of associated countriesi(EBA an

191 According to this ECJ cadaw, Union citizens have a right under Article 20 TFEU to be joined by their TCN family
members if otherwise they would be forced to |l eave the te
ofthe substancedite r i ghts conferred by virt Wldgmdntofthecourt distceat us as
(CJEU) of8 March 2011Gerardo Ruiz Zambrano v Office national de I'emploi (ONEBA34/09,para 42). This case
law concerns mainly third country maal family members of minor Union citizens living in their home state.

192 COM/99/0638 finabf 1.12.1999Proposal for a Council Directive on the right to family reunification

1 EurostatSt at i stics Ex pl ai ned] NumbBeedfiisthermits issugul byrreason, B18, 2300& t i st i c s
20176
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citizens sponsors. Moreover, data on the profile of-Bonnationals, both sponsors and
family members, is limited. A recent stdd{by the Europea Migration Network (EMN) has
observed a general lack of comprehensive data on family reunification, already at national
level; terefore, it is not possible to reliably determine the number of family reunification
cases of nomobile EU citizens across Mwer States.

Eurostat data tell us that the overall number of family permits for TCN in 2016 was around
778 000. Out of those, around 466 000 (around 60% at EU level) were granted to TCN family
migrants joining nofEU citizens and around 311 000 (40%)hoge who join EU citizens>

These data do not tell us, however, how many of the 60% were covered by the Family
Reunification Directive 2003/86 (some important categories of TCNs such as family members
of beneficiaries of subsidiary protection are exclufteth Directive 2003/86). It does not tell

us either how many of the 40% came under purely national law (TCN family members of

nonmobile EU citizens) or under the provisions of the free movement directive 2004/38

(TCN family members of mobile EU citizens).

With regard to the question of how many roobile EU citizen sponsors actually face
reverse discrimination, there amneimerous court cases before the Court of Justice of the
European Union (CJEU) which give an indication of the scale of the prdBtem.

3. Responses
EU level responses

Article 79 TFEU (as well as the former Article 63 TEC) provide for a clear and uncontested
legal basis to adopt at EU level, as a measure of the EUs common immigration policy, rules
on family reunification, including on familyeunification of EU citizens with their third
country family members. Whereas the first proposal for the family reunification directive
2003/86/EC (COM(1999)638) included family reunification of citizens of the Union who do
not exercise their right to feemovement, this group was not covered by the final text of the
Directive. This was due to fact that during the negotiations in Council Member States made
clear that they were concerned about such a wide scope of application and the Commission
agreed to rake family reunification of this group of persons the object of a separate proposal
which however to date has not yet been elaborated.

However, EU law covers at least to a certain extent (regarding rights but not the admission
conditions) the situation ggome) family members of nemobile EU citizenswhere family
members of normobile EU citizens have the right to work, they are covered by the
Single Permit Directive, in terms of the format of the permit (Article 7) as well as the right to

194 European Migration NetworkEMN), Synthesis Report for the EMN Focussed Study 20E&mily Reunification of

Third-Country Nationals in the EU plus Norway: National Practices, (2016)

Source:Eurostat [migr_resfam]The overall number of family permits for TCN in 2017 was around 830 I802017,

out of those, around 538 000 (around 65% at EU level) were granted to TCN family migrants joiniBY egizens

and around 290 000 (35%) to thoseowhined EU citizens.

1% For example: See, among others, Judgment of the Court of Justice (CJEU) of 14 December 1982, JoRTedwases
de la République and Comité national de défense contre I'alcooligstex Waterkeyn and others and Procureur de la
République v Jean Cayard and othe2s314-316/81 and €83/82, (goods); Judgment of 23 January 198a¢lo lorio v
Azienda autonoma delle ferrovie dello Stae?98/84, (workers); Judgment of 3 October A9%ined casdsino and
others C-54/88 and €1/88 and €14/89, (establishment); Judgment of 21 October 1P@%er Jagerskiold v Torolf
GustafssonC-97/98, (services); Judgment of 23 February 268$ts of M. E. A. van Hiltetvan der Heijden v
Inspeceur van de Belastingdienst/Particulieren/Ondernemingen buitenland te He€rEt8/03, (capital). See, also,
Judgment of 19 October 20(ungian Catherine Zhu and Man Lavette Chen v Secretary of State for the Home
Department C- 200/02, (Article 18 EC).

195
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equal treatmen(Chapter 3).Those family members who do not have the right to work
(such as children) are, however, excluded from these provisianBurthermore, Member
States may choose to give access to certain benefits only tecthintry nationals who are
actuallyin employment or have registered as jobseekers after a minimum of six months of
employment.

National level responses

According to a study of the European Migration Network (EMRN)in the majority of
Member Staté€®there are differences in the requirensetat be met by thirdountry national
sponsors under the Family Reunification Directive in comparison to those foreseen-for non
mobile EU citizen sponsors. In more than half of all Member States (AT, BE, BG, CY, CZ,
DE, EE, ES, Fl, FR, HR, HU, IE, LU, L\RL, SI, SK) such requests are treated differently,
whereas the rules are largely similar in (some) others (LT, NL, NO, SE).

Where such differences exist, it appears tiaional rules onfamily reunification for non -

mobile EU citizens are generally mee favourable than EU rules on family reunification

for third -country nationals (as implemented at national level). More favourable provisions
include, for example: a broader definition of family (AT, BE, EE, HU, LV) and/ or waiver of
specific conditionshat must be fulfilled by family members (age requirement in LT, SK); no
income threshold (FI, FR, PL, SE) or a lower reference amount or less onerous assessment of
financial circumstances (IE, Sl); no waiting period or a shortened one (CY, DE, EE, JE, PL)
admission outside quota (AT) or free access to the labour market (CY, HU, IE, LV).

On the other handnpational rules on family reunification for non-mobile EU citizen
sponsors are generally less favourable than EU rules on family reunification for mdbe
EU citizen sponsorgas implemented at national lev&l§, though ertain Member States are
obliged by national legislation or jurisprudence to provide-maile citizens with the same
rights as mobile Union citizens (e.g. CZ, ES, NL).

4. Main consequences of the gap

Given thatfamily reunification of non-mobile EU citizens with TCN family membersis
not covered under EU law, the following implications should be highlighted:

1 Reverse discrimination Depending on the national legal framework, figmeunification
for nonmobile EU citizen sponsors may fall under less favourable rules than those
applicable to mobile EU citizens and TCN sponsors. According to recent CJEU case law,
instances of reverse discrimination do not infringe the EU principf@mediscrimination,
as this principle is not applicable to purely internal situatiths.

1 Disparity between TCN family members of nonmobile EU citizens compared to
TCN family members of TCN sponsors certain EU countries might apply more
favourable prowsions (such as a wider definition of family or unrestricted access to the

197 European Migration NetworfEMN), Synthesis Report for the EMN Focussed Study 20mily Reunification of
Third-Country Nationals in the EU plus Neay: National Practices, (2016).

1% This Report was prepared on the basis of national contribufions 26 EMN NCPs (Austria, Belgium, Bulgaria,
Croatia, Cyprus, Czech Republic, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Lithuania, Latvia,
Luxembourg, Malta, Netherlands, Poland, Slovak Republic, Slovenia, Spain, Sweden Kigtiom, Norway.

199 Cambien,N., The Scope of EU Law in recent ECOaselLaw: Re v e r RéversgDi & ¢ r i mi nAggravatingd o r
Inequalities2012), p. 127.

200 jhid. p. 129.
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labour market) to the TCN family members of roobile EU citizens compared to TCN
family members of TCN sponséfs

1 Disparity between family reunification rules. Whether or not EU citizens can benefit
from the rules of family reunification under the Freedom of Movement Directive depends
onthe existence of a cros®rder element. Purely internal situations fall outside the scope
of the Directive.In its numerous jdgments, theaCJEU has developed a broad approach
when it comes t®doirdemtbhi feyiemgnada . 6 Soomes sc hol
difficult to draw the line between the Treaty provisions on free movement and EU
citizenship, which may lead to ldgancertainty?*

5. Conclusions

The existing EU legal migration Directives only partially cover family reunification with

third -country nationals. The Family Reunification Directive only covers sponsors who are
nonEU citizens residing legally in an Etbuntry and their thirdountry national family
memberstherefore, other scenarios, including sponsors who are EU citizens are not covered.
The Single Permit Directive provides for rights to family members who have the right to
work, but certain key aspescof equal treatment can be limited to those who are or have been
in employment. Furthermore, that Directive does not cover aspects linked to procedures and
admission criteria.

No other EU legislation currently responds to the full scope of the issu&he Freedom of
Movement Directive only applies to O6sponsor
who move to, reside in or return to a Member State other than that of their nationality, and

their thirdcountry family members who accompany or join thdime ECJs Zambrano case

law covers, based on Article 20 TFEU, a specific, but quantitatively small group of third
country nationals, namely thicbuntry family members (parents) of minor Union citizens

living in their home Member State.

The identified gapis relevant to the overall objectives of the EU legal migratiomcquis
of an efficient management of migration flows, fair treatment of tbawahtry nationals
including facilitating their integration, as well as the increase of EU global attractiveness.

The existence of the gap at EU level implies that family reunification rights for non

mobile EU citizens are less protectedBased on national legislation currently into force,
family members of nomobile EU citizens benefit in most cases of more favdera
provisions compared to family members of thda@lntry nationals. However, there is no
guarantee this will be the case in the future as Member States remain free to redefine their
policy at any moment.

There would be added value in addressing the issuat EU level. The lack of a
comprehensive EU legal instrument on family reunification with tbadntry nationals and
uncoordinated national initiatives may caudisparity as regards the treatment of third
country nationals and nemobile EU citizens antkéad to disparity between applicable family
reunification rules and situations of reverse discrimination.

201 Eyropean Migration Network (EMN), Synthesis Report for the EMN Focussed 80k~ Family Reunification of
Third-Country Nationals in the EU plus Neay: National Practices, (2016).

202 ghuibhneN. N., Free Movement of Persons and the Wholly Internal Rule: Time to Mové2002) A. Tryfonidou, A.,
Reverse DiscriminationiRur el y I nternal Situati ons (2008)nalsd sekeoaargif.,ui ty i n
"Civis Europaeussuni': from theCrossBorder Link to theStatus ofCitizen of the Union(2011), p.6.
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4. Low and medium skilled workers (other than seasonal workers)

1. Issue definition

Medium and lowskilled workers from third countries, other thaeasonal workers,
encompass a broad group that can potentially contribute to addressing existing and future
labour shortages in the EU, which represent a major challenge for European competitiveness.
With regard to future trends, it is estimated that ckanm the demographic structure,
technological advancements and climate change will significantly impact the future of
employment across the B3 As emphasised in a recent Commission Communication, the
EU needs a more proactive labour migration policytt@et thirdcountry nationals (TCNS)

with the skills and talents required to address demographic challenges and skills sArtages.

According to an EMN study on current labour shortages and the need for labour migration
from third countrie¥”, the EU expedenced significant labour shortages in the period 2011
2014, i . e. not sufficiently covered by Memb
Member States face shortages in highly skilled jobs, some other Member States rather face
shortages in medium arddw-skilled occupations, hence there are disparate labour market
needs between different Member States. As shown in the table below, a number of Member
States stated that they faced occupational labour shortages with regard to medium skilled and
low-skilled occupations, such as agriculture and fisheries, and personal care.

Top three shortage professions (based on [R8@ccupations)

AT |2015 |Metal working machine tool (Asphalt) Roofers Metal working machine tool
setters and operatoirs setters and operatoirs
Metal turners Milling machinists
HR |2015 |Livestock farm labourer Field crop and vegetable |Fitness and recreation
growers instructors and program
leaders
CZ |2014 |Crop farm labourers Heavy truck and lorry Security guards
drivers

EE [2013 |Drivers and mobile plant |Business and administratio| Production and specialised

operators associate professionals services manager
FI |2014 |Contact centre salespersonSpecialist medical Dentists
practitioners
HU (2014 |Mining and Quarrying Assemblers Mechanical Machinery
Labourers Assemblers
LV [2014 |[Software developers Information and Film, stage and related

communications technologydirectors and producers
operations technicians

PT |2014 |Sewing machine operators|Waiters Commercial sales
representatives

Source: National reports EMN study 2015 on labour shortages

203 Eyropean Centre for the Development of Vocational TmgiCedefoy), Future Skill Needs in Europe: Critical Labour
Force Trends(2016).

204 cOM(2016) 197 final of 6.4.2016. Communication from the Commission to the European Parliament and the- Council
Towards a Reform of the Common Asylum System and Enhg&gal Avenues to Europe

205 Eyropean Migration NetworlEMN), Study 2015Synthesis RepoktDetermining Labour Shortages and the Need for
Labour Migration from Third Countries in the EU
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Third-country nationals can play a key role in meeting labour market shortages in selected
sectors, including in household services, agriculturespramation, construction and tourism
related services such as the hotel and restaurant indtStriBecent to mediurterm
forecasts (200@015) of skills supply suggest that substantial labour market shifts will occur
away from primary and traditional maiagturing sectors towards services and knowledge
intensive job&’. These sectoral changes will have a significant impact on future occupational
skills needs. While there will be a continued demand for high and meskilled workers,
labour demand for lovskilled workers will likewise incread€®,

Regarding the latter, a significant expansion in the number of jobs is to be expected in the
retail and distribution industry. In this context, it is worthwhile noting that even though
employment is expected to fall a number of occupational categories, in particular as regards
skilled manual labour and clerks, the estimated net job losses will be offset by the need to
replace workers reaching retirement age. About 85% of all jobs openings will be the result of
refrement or other reasons which lead to labour inactfitZonversely, the tendency on the
labour market to replace leaving or retiring workers with fgghlified ones, will lead
between 2016 and 2025 to a reduction in the share of those working in &lgmen
occupations with low qualifications (from 44% to 33%); while the share of-$kdled
workers working in occupations demanding lower skills levels will increase from 8% to
149%°. The IOM study additionally highlights the issue of highlyalified TCNswho work

in low-skilled jobs in the EU. In a 2007 OECD study, it was highlighted that immigrants are
much more likely to hold jobs for which they appear to be -gualified, suggesting
significant skills mismatchés.

In most Member States, public andipp debates are characterised by concerns about the use
of labour migration as a tool for addressing labour shortages, particularly for the medium and
low-skilled occupation sectors. Therefore, Member States tend to prioritise labour market
activation mesaures for the national labour force, including TCNs already residing in the
Member States. According to the abovementioned EMN §ttidgveral Member States see
attracting TCNs to fill such labour shortages only as a secondary measure (these include: AT,
BE (Flanders), CY, IE, MT, LT and LU).

Due to the difference in current labour market needs across Membef'&tateme question
whether harmonisation of policies at EU level would be effective in addressing this issue.
There is an argument that the enanyd residence of workers is better regulated at national
level as national legislation can react more quickly than EU legislation to changing labour
market needs”. In this respect, the OECD has suggested that also at EU level there are means

208 Eyropean Commission, DG for Employment, Social affairs and Equal OpportuBitipéoyment in Europe 2008, 43

109

European Centre for the Development of Vocational Training (Cedeéfap)re Skills Needs in EuropeMedium Term
Forecast Synthesiseport,(2008).

European Commission, DG for Employment, Social affairs and Equal OpportuBitigdoyment in Europe 20Q@8,43
109

European Centre for the Development of Vocational Training (Cedéfapre Skill Needs in Europe: Critical Labour
Force Trends(2016).

210 jpid.

211 OECD, International Migration Outlook 20972007).

212 Eyropean Migration NetworKEMN), Synthesis Report for the EMN Focussed Study 2@é&termining Labour
s Shortages and the Need for Labour Migration from Third Countries in the EU.

13 ibid.

214 Emerged in the consultation process of the Fitness check, especially by Member States

207
208
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of %ui!}ding flexibility into the legislative framework, e.g. by using implementing or delegating
acts™.

2. Legal definition

The Single Permit Directive provides for an encompassing definition of¢birdtry worker
as"a third-country national who has been admittedthe territory of a Member State and
who is legally residing and is allowed to work in the context of a paid relationship in that
Member State in accordance with national law or practié&dwever,in the legal migration
acquisthere is no definition of "medium and low-skilled workers".

Relevant definitions have been developed by international organisations. Some of them focus
on qualifications: for example, the International Organisation for Migration (IOM) defines
low and medim skilled TCNs based on their educational attainment. Thereby, the low skilled
are defined as those with ppemary and lowessecondary education (ISCED2) and the
mediumskilled as those with upper and psscondary education (ISCED43.2*°

With regad to skills levels the International Labour Organisation (ILO) 1S©8
classification is also used, which differentiates between 10 major groapsed forces 0,
highly-skilled from 1 to 3, mediurskilled from 4 to 8, lowskilled 9.

The Blue Card Dirdtve includes a definition of "highly qualified employment" which is
linked to the possession of "the required adequate and specific competences as proven by
higher professional qualifications”. The proposal for a new Blue Card Diréttineludes
insteada definition of highly skilled employment' which is also linked to the possession of

"the required competence, as proven by higher professional qualifications”, though those
gualifications can be attested by either "higher education qualificationsthg.euccessful
completion of a postecondary higher education or equivalent tertiary education programme,
corresponding at least to level 6 of ISCED 2011 or to level 6 of the European Qualification
Framework) or by "higher professional skills" (i.e. skilittested by at least three years of
professional experience of a level comparable to higher education qualifications and relevant
to the work or profession to be carried out), while in the current Directive reliance on skills is
only by way of an optioffior the Member States. On this basis, one can consider that medium
and lowskilled workers are all workers whose qualifications (or skills) would not comply
with the requirement under the Blue Card Directive.

3. Scale of the issue

Eurostat provides (flowglata on first residence permits issued for remunerated activities (see
table below), which is not disaggregated by skill level. However, data is available for
residence permits issued for highly skilled, researchers, seasonal #Sriacs EU Blue
Card.

215 OECD and EYRecruiting Immigrant Workers: Europe 2Q18016),p. 276.

218 |OM, Labour Market Inclusion of the Less Skilled Migrants in the European U(@6x2).Further information on the
ISCED levels is available at Eurostat: Statistics Explainkedernational Standard Classification of Education (ISCED).

217 COM(2016) 378 of 7.6.2016. Proposal for a Directive of the European Parliament and of the Council on the conditions of
entry and reidence of thirecountry nationals for the purposes of highly skilled employment

218 geasonal workers data vary greatly from one year to the next depending if PL providesirdatahere waso
obligationto provide data until 2017 and the definitionsweot harmonised.
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First permits issued for remunerated activities (E23)

2012 2013 2014 2015 2016 2017
Highly skilled workers 19,755 21,940 24,922 25,818 25,446 28,645
Researchers 7,943 8,957 9,307 9,819 9,826 11,423
Seasonal workers 20,323 17,092 188,152 333,362 458,191 540,226
Other remunerated activities 312,149 357,875 212,315 199,866 216,981 293,733
EU Blue card 1,646 5,096 5,825 4,908 8,988 11,559
Renrunerated activities reasons 361,816 410,960 440,521 573,773 719,432 885,586
tota

Source: Eurostaimigr_resocc] as of 28.2.2019. Comment: Please note that data for Italy and Poland (seasonal workers)
has a strong impact on the distribution of these permits between categories and development over time. See Annex 7, section
4.1 for further analysis of & influence.

Although no harmonised EU data exists on medium aneslolled TCNs entering the EU,

some proxy data is available. It is estimated tiadl -country nationals residing in the EU

have a lower than average level of qualifications i.e. approximately, 45% of TCN adults

are without upper secondary education qualification in comparison with 22% of nafibnals

A recent OECD study® based on projections from the EU Labour Force Survey found that

At he “barhavie bad a more sigodint effect in expanding the less educated parts of

the work forceo. The study further finds tha
significant, migrants have contributed relatively more to the size of the-ledverated labour

force than tdhe higher educated labour force.

It is estimated that in 2010 the immigration population (fordigm) in EU15 aged 15 or
above was composed of 41% with ldewel of education; 33% with middlevel of
education; and only 26% with higavel of education. In comparison, in other OECD
countries, the share of highly qualified immigrant is higher, at 36%.

4. Responses to the issue
EU level responses

The conditions of admission and residence of medium anekiled TCNs are not covered

by the legh migration Directives, with the exception of seasonal workers covered under
Directive 2014/36/EU. However, th&ingle Permit Directive covers theapplication
procedure and theright to equal treatment for most categories of thirdountry workers
(excludirg some groups covered by other EU legislation, as well as workers posted from third
countrie$®.

National level responses

While the majority of Member States acknowledge that migration plays a role in addressing
labour shortages, only a few use migrataana key tool in filling gaps in the labour market
(e.g. Austria, Germany, France, Spain and Iref&idJhis is mostly due to concerns about
competition with the national workforce. Thus, Member States often prioritise other

219 gkills and integration of Migrants, avaike at: Europan Commission,Migration and Home Affairs European
Dialogue on skills ad Migratiord

220 OECD and EURecruiting Immigrant Workers: Europe 2Q18016).

221 OECD, Matabase olmmigrants in OECDand norROECD Countries: DIOG 2000/01 and 201011

222 Article 3(2) of the SPD

228 OECD and EURecruiting Immigrant Workers: Europe 2018016).
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measures, such as labour mar&etivation of the national workforce or education/training
policies to stimulate skills development in shortage areas.

Nevertheless, Member States which have established shortage occupation lists tend to have a
more favourable regulatory framework, whialows labour migrants to apply to work in
professions listed as a shortage occupation. This may include exemptions from labour market
tests (AT, BE ES, FR, HR, PL) and from quota regimes (IT, EE, HR, PT) as well as reduced
minimum income thresholds (E®§. Furthermore, pointbased systems have been put in
place in some Member States (AT), and/or bilateral agreements for recruitment of workers
(FR) have been adopted in specific occupations with third countries in order to facilitate
access to the labour mk@t?,

5. Impact of the gap on the functioning of the EU legal migration policy

The consequences of a lack of harmonised EU admission and residence rules for low and
medium skilled TCNs are difficult to assess in light of the different needs Membes faizte
regarding these groups of TCNs. While attracting highly skilled TCNs is predominantly seen
as a necessity to gain competitive advantage compared to other destinations (such as the USA
or Canaddy®, admitting to the EU lovskilled groups of TCNs is se as standing in direct
competition with nativéborn workeré”’,

6. Conclusions

1 Although the Single Permit Directive has introduced certain rights (including equal
treatment with nationals) and procedural guarantees, there is no harmonised EU
instrument fo admission of medium and legkilled workers.

9 Statistics show that there is a current need for medium andHihed workers in the EU
but the particular occupations and needs vary significantly across Member States.

91 Future labour market trends suggestt the demand for low and meditskilled workers
will increase, with expansion in the number of jobs to be expected in the retail and
distribution industr§”®. While employment is expected to fall in a number of occupational
categories, in particular asgards skilled manual labour and clerks, the estimated net job
losses will be offset by the need to replace workers reaching retirement age.

1 Most Member States adopt labour market activation policies for their population
(including (re)training) instead cfatisfying labour demand through migration from third
countries. However, there are some Member States that use migration channels from third
countries to satisfy labour market demand, and some have adopted flexible labour market
tests for certain occupans identified as in need.

224 According to the EMN study on determining labour shortages, 21 MS currently produce shortage occupation lists.
European Migration NetworKEMN), Synthesis Report for the EMN Focussed Study 2@éermining Labour
Shortages and the Need for Labour Migratioom Third Countries in the EU

225 i
ibid.

226 ipjd.

227 European Commission, DG for Employment, Social affairs and Equal OpportuBitiggoyment in Europe 2008, p.-43
109.

228 Eyropean Centre for the Development of Vocational Training (CedeS&id)s Forecast: key EU trends to 2032018.
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5. Seltemployed (including entrepreneurs)
1. Issue definition and scale of the issue

The attraction of selémployed thirdcountry nationals to the EU has to be linked with job
creation, economic growth and innovation whemsinesses aim at being active in new
markets. More than only addressing labour shortages then, entrepreneurship has also the
capacity to create new jobs (foremost for the migrant himself or herself) and to develop new
markets. The contribution of migrariusiness founders to economic growth and the
development of innovation has often been highligffftedand, while access to self
employment has been for long analysed as linked to the hurdles to market labour integration
migrants face, this assertion has bestently challenged as studies have stressed the higher
share of migrant founders in the innovative and {ggiwth or tech businesses in comparison

to nationalborn founders®.

At policy level, the EU has been working on fostering business credtitintives relate to
creating a businedsiendly environment, promoting entrepreneurship, improving access to
new markets and internationalisation, facilitating access to finance, and support SME
competitiveness and innovation. These initiatives are ardhin the context of the
Investment Plan, the Capital Markets Union, the Digital Single Market Strategy, and the
revamped Single Market Strategy.

The category of "seléemployed” is not a homogenous one and covers broadly all persons
working outside of aemployerbased relationship. The term is used in the present exercise as
encompassing all those who have migrated in order to create and own their own business (i.e.
having an active participation in). However, this document will also try to reflecttrecen
economic mutations of businesses and will therefore address the specificities of startups and
entrepreneurs. "EntreprenetS"will be used as referring to the creation of innovative
businesses and startups while "setfiployed” will be used to refer taubinesses that do not
present any innovatierelated element. Although this distinction does not rely on any legal
element, it appears as the most appropriate in order to display the variations of the migration
regulatory landscape covering sethployed.

In 2016, there were about 30.6 million sefhployed people in the EU, of which 9.2% were

born outside of their country where they lived (Eurostat;LER3). Nearly two thirds of these
selfemployed people were born outside of the EU. The proportion eésgifoyed people

who were nomationals varied substantially across Member States, ranging from less than 1%
in Poland to approximately 20% in the United Kingdom (21%) and Cyprus (20.5%). In
addition, seHemployed nomationals who were born outside th& Evere more likely to

have employees than those who were born in another EU member States (27.5% vs. 20.3 %
for seltemployed nomationals born in another EU Member Stat&s).

22% gee for instancklunt, J., GauthieLoiselle, M, How Much Does Immigration Boost Innovatioif2009 which analyses
innovation increase by skilled migrants by exploring individual patenting behaviour.

20 gee for instancénderson, S.immigrants and Billion Dollar Startupg2016).

1 ghaneS. A, in A General Theory of Entrepreneurship: The Individ@pportunity Nexus (2003) defines
entrepreneurship as O6an act i vandexploitatioa of oppartuniids toénsoducéhnew di s c o v
goods and services, ways of organizing, markets, processes, and raw materials through organizing efforts that previously
had not. existed?©d

232 OECD and EUThe Missing Entrepreneurs: Policies for Inclusietrepreneurship(2017.), p. 99 and onwards.
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The 2001 Commission proposal envisaged the group ofeseidfoyed as it designed the
procedures and conditions for the saifiployed in parallel to the rules for persons in paid
employment. Particular emphasis was put on the need that applicants hadtstdet@ that

their financial means include own resources, in accordance with a business plan, and that the
contemplated activities would have a beneficial effect on employment or economic
development of the Member States, according to national provisions.

While sectoral directives were adopted to cover specific qunofessional categories further

to the withdrawal of this proposal, no directive was proposed to cover TCNangaibyed.

No harmonisation rules at EU level therefore exist regarding tiegy@gy and rules on the

issue are national. Questions that this situation raises therefore relate to the analysis of a
potential deficiency for this particular group in comparison with the overall situation of third
country nationals covered by EU dire@svas well as to the analysis of the existence of other
legal channels that these particular group could also use.

However, this does not mean that this group is totally excluded from the scope of the current
EU legal framework. The transversal directiyes. these not aiming at regulating the entry
and residence conditions of a particular sqmiofessional group) cover samployed in the
following aspects:

1 The Long-Term Residencede facto includes sedémployed as its scope is based on
duration of say in Member States. TCNs selfnployed are therefore eligible to the leng
term residence status.

1 A particular provision lays down an obligation of equal treatment with nationals in access
to selfemployed activity.

1 The Family Reunification Directive de facto includes selémployed as the right to
family reunification depends on the holding of a residence permit issued by a Member
State for a period of validity of one year and on reasonable prospects of obtaining the right
of permanent residence.

1 A particular provision entitles sponsor's family members to access tersplbyed
activity in the same way as the sponsor.

1 The Single Permit Directiveexcludes selemployed from its scope.

The directives harmonising entry and residence conditions for partigrdaps cover self
employed in the following way:

1 The Student and Researchers Directiveallows students to exercise sethployed
economic activity outside their study time and subject to national rules. After completion
of research or studies, TCNs atl®waed to stay on the territory of the Member State for a
period of at least nine months in order to set up a business.

1 The Blue Card Directive (proposal)allows Blue Card holders to start a business on the
side of their employed activity ("hybrid entremeurship”).

2. Responses to the issue

The impact of this situation can be analysed under various angles, in particular from the point
of view of the objectives of the texts already adopted.

Under the angle of creating a level playing field for the effitimanagement of migratory
flows, the absence of a directive for this category at EU level may have an impact regarding
the establishment of fair and transparent applications procedures.
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Il n addition, the I mpact on t hoepetdgilenpesscand ve o
economic growth appears particularly relevant for this issue. The absence of regulation of
admi ssion and residence conditions at EU | ey
to attract and retain (highly skilled) thiambuntry néionals willing to create a business. This

appears particularly true when considering business opportunities linked with the new
economy in view of the network effects it relies on, impacting also the objective of enhancing

the knowledge economy, and motwoadly that of mitigating the consequences of
demographic ageing.

It can also be seen as a hindrance to i mpro
respond to existing and arising demands for (highly skilled) -touhtry nationals and to
offsetskill shortages, since the creation of business has the potential to create many jobs.

Regarding the objective of ensuring a fair treatment, the absence of harmonisation at EU level
on entry and residence conditions entails that this group does notspejaic rights linked

to their status as it is the case for other categories covered at EU level. This is for instance the
case for procedural rights such as the right of appeal, access to information, procedural
safeguards and also the right to equedittment. While these rights can be guaranteed through
national law, they are not guaranteed by EU*fviThe impact is probably the most obvious
when considering the rights granted by the Single Permit Directive as this exclusion deprives
them of a single @plication and procedure and of the equal treatment rights provided by this
text.

This absence of harmonisation can also be analysed in view of the objective of effective
management of migratory flows coupled with fair treatment asesafioyed mobility wthin

the EU is framed by Schengen rules. This means tha¢isgdfoyed TCNs are not allowed to
reside outside the Member State that issued their residence permit and that tterrshort
travel possibilities are limited to up to 90 days in any-d89 perod in other Schengen
States. Working in another Member State, if not allowed at national level, would entalil
another application for work and residence permits in the second Member State, which has
obviously some economic implications. This element mightob particular relevance for
startup founders who tend to be more mobile than the average pogifafidre efficient
allocation of labour force across the EU is also undermined as-twoodsr mobility of
workers is a key element in this respect and h&ypabsorb asymmetric labour demand
shocks and contributing to the deepening of the Single Market.

National responses

The national response to the attraction of-eatployed from outside the EU is twofold. If the

vast majority of Member States (AT, BEY, CZ, DE, EE, ES, FI, FR, HU, IE, IT, LU, LV,

NL, PL, PT, SE, S, S K, UK) identi fy Ai mmig
law or through the administrative practice of their immigrations authdrijese economic
development of businesseation that accompanied the liberalisation of certain sectors of the
economy together with the emergence of the digital revolution has been also reflected in
migration terms. Against this background, some Member States have developed specific

2% Note that this has consequence on the application of the Charter of Funda&itgisal
234 European Startup Initiative (ESBtartup Heatmap Europe 2016
235 European Migration Networke(MN), Study 2015 Admitting Third-Country National for Business Purposesl5.
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migration rodwes for startup founders, which appear as very specific if compared with
traditional sefemployment permits®. These are usually called “startup permits or visas".

Self-employed and business owners permits

National legal frameworks show considerable wugrievith regard to the definition of
categories of TCN admitted and incentives available.

Twelve Member States have specific programmes in place to attract and facilitate the
admission of immigrant business owners (AT, CY, CZ, EE, ES, FR, IE, IT, NL, PUKJI
Among the remaining Member States, some of them promote economic immigration-of third
country nationals who wish to undertake a gainful activity within their general immigration
policies (DE, LT, LU, PL, SE), while others do not appear to have fsp€BE, SK) or
general policies (immigration) in place (EL, FI, HR, HU, E¥/)

The overall objective of these policies, when put in place, is to generate overall economic
benefits, hence the common criteria is to show a contribution to the national economy

Other admission conditions include evidence of capital, a business plan, evidence of
entrepreneurial skills or previous business experience, education, insurance and background
checks.

For what concerns the capital required to run a business, some M@tates check that it is
appropriate and sufficient on a cdsgcase basis (BE, CZ, ES, FI, FR, LU, LV, SE). Where a
threshold is set, it can range from a minimum of EUR 10,000 (SlI) or HUF 3 million (~ EUR
10,000, HU), to EUR 30,000 (LT), EUR 50,000 (IElJR 65,000 (EE), EUR 100,000 (AT)

or more than EUR 150,000 (U,

The business plan aims at displaying an analysis and evaluation of the feasibility of the
envisaged activity and can include information on the legal aspects of the structure envisaged,
abusiness project, a financing plan, and a marketing strategy.

These requirements are assessed by the national authority responsible for the approval, mainly
the immigration authorities, who may consult, in some cases, authorities in charge of the
economiadevelopment and employment policies.

Startup permits

Following the economic development and the emergence of new economic models, some
Member States have recently focused their efforts on the design and implementation of startup
permits or visas. This tnel, kickstarted by Ireland in 20¥¥, has now reached 12 Member
State4’® and it is explained by the expectancy that this category of migrants will bring
significant rewards for host countries, both thanks to migrants' propensity to start new
businesses, tlsucreating jobs, and their more recently recognized capacity to expand beyond
the ethnic markets into more innovative and higlue and higlgrowth sectors. Research

26 The issue of the interaction of the two pathways is also an element to be taken into consideration: while most Member
States have kept the first route when they have adopted the most recent one, some have made threplesittagthe
first (DK) and otlers have envisaged the startup route as &g route to their seémployment scheme
(NL).

%7 European Migration NetworkEMN), Study 2015- Admitting ThirdCountry National for Business
Purposesp. 15.

238 ibid. p.17.

239 Jreland was followed in 204 by Italy and Spain, in 2015 by France, Denmark and the Netherlands.

240 Member States having established a scheme are the following ones: CY, DK, EE, FR, IE, IT, LT, LV, NL,
SK, ES, PT. In addition, CZ, Fl and HU have announced one.
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